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THURSDAY, JUNE 18, 1959 


U.S. Senate, 
INTERSTATE AND FoREIGN COMMERCE COMMITTEE, 
CoMMUNICATIONS SUBCOMMITTEE, 


Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 5110, 
New Senate Office Building, the Honorable John O. Pastore (chair- 
man of the subcommittee ) presiding. 

Senator Pastore. It is now 10 o'clock. We will have a long day 
before us. We have a lot of busy people who are going to testify on 
this legislation. For that reason the committee desires to be as punc- 
tual as : possible. 

I have a short opening statement which I will read into the record. 

The Subcommittee on Communications concluded the second phase 
of its public hearings _ various bills that would amend the Com- 
munications Act of 1934, on Thursday, June 11. The hearings sched- 
uled for today involve four bills that would amend the so-called 
political broadcasting provision of the C eae Act of 1934. 
The bills are S. 1585, by Senator Gordon Allott; S. 1604, by Senator 
goo Thurmond; S. 1858, by Senator Vance Hartke and others; and 

1929, by Senator Spessard Holland. Witnesses have been sched- 
nied for this phi ise of the hearings for June 19, 23, 24, and 25. 

Generally, S. 1585, S. 1604, and S. 1929 would provide for the ex- 
emption of newscasts and general discussion type programs under the 
control of the broadcaster from the provisions of section 315 of the 
Communications Act. 

S. 1858, in addition to exempting newscasts, discussion shows, and 
similar type programs, would also seek to clarify and make part of the 
law the responsibility of broadcasters for remarks made by legally 
qualified candidates using the broadcasting facilities. Also, Senator 
Hartke’s bill would clarify who is a legally qualified candidate for 
the presidential and vice presidential office and thus eligible for equal 
time under the provisions of the political broadcast section of the 
act—section 315. 

These bills were introduced after the FCC’s February 19 opinion 
holding that the political broadcast section—section 315—applied to 
certain newscasts by a number of Chicago television stations during 
the mayoralty campaign in Chicago. It should be noted that shortly 
after this February action of the FCC many broadcasters filed vari- 
ous pleadings w ith the Commission seeking reconsideration of the 
February 19 interpretation of the ¢ applicability of section 315 to cer- 
tain news film clips shown by the Chicago stations. On Monday, 

Notr.—Professional staff member assigned to this hearing, Nicholas Zapple. 
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June 15, the FCC by an interpretative opinion reaffirmed its February 
19 holding. 

In view of the significance of this action the Commission’s public 
notice and interpretative opinion of June 15, 1959, entitled “In the 
matter of petitions of Columbia Broadcasting System, Inc., and Na- 
tional Broadcasting Co. for reconsideration and motions for declara- 
tory rulings or orders relating to the applicability of section 315 of 
the Communications Act of 1934, as amended, to newscasts by broad- 
cast licensees” shall be made part of the record. 

In addition, a statement of Senator Eugene McCarthy urging 
favorable action on S. 1858 will be incorporated and made part of the 
record, as well as a letter from Mr. W. H. Lancaster, Jr., president 
of WJHL, Inc., Johnson City, Tenn.; a letter from Mr. Harlan B. 
Snow of KSIS, Sedalia, Mo.; and a telegram from Mr. Charles H. 
Crutchfield, vice president and general manager of WBTYV, Char- 
lotte, N.C. 

(The above-mentioned material follows :) 


[S. 1585, 86th Cong., 1st sess.] 


A BILL To amend the Communications Act of 1934 in order to provide that the equal-time 
provisions with respect to candidates for public office shall not apply to news and other 
similar programs 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That section 315(a) of the Communications 
Act of 1934 is amended by inserting at the end thereof the following: ‘“Appear- 
ance by a legally qualified candidate on any news, news interview, news docu- 
mentary, panel discussion, debate, or similar type program where the format 
and production of the program and the participants therein are determined by 
the broadcasting station, or by the network in the case of a network program, 
shall not be deemed to be use of a broadcasting station within the meaning of 
this subsection.” 


[S. 1604, 86th Cong., 1st sess.] 


A BILL To amend the Communications Act of 1934 to provide that “equal time’”’ provisions 
shall not apply to news programs 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 315(a) of the Federal Com- 
munications Act is amended to read as follows: 

“Sec. 315. (a) If any licensee shall permit any person who is a legally quali- 
fied candidate for any public office to use a broadcasting station, he shall afford 
equal opportunities to all other such candidates for that office in the use of such 
broadcasting station: Provided, That such licensee shall have no power of 
censorship over the material broadcast under the provisions of this section. No 
obligation is hereby imposed upon any licensee to allow the use of its station by 
any such candidate. Appearance by a legally qualified candidate on any news 
program, including news reports and news commentaries, where the format and 
production of the program are determined by the broadcasting station, or by 
the network in the case of a network program, and the candidate in no way 
initiated the recording or the broadcast, shall not be deemed to be use of a 
broadcasting station within the meaning of this subsection.” 


[S. 1858, 86th Cong., Ist sess.] 


A BILL To revise, extend, and otherwise improve the Communications Act of 1934 (47 
U.S.C. 315) to bring into focus and more proper perspective that section of the law 
governing political broadcasts 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Fair Politi- 
cal Broadcasting Act of 1959”. 
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Sec. 2. The Congress finds (1) radio and television as a means of mass com- 
munication have played, and will continue to play, an ever-increasing role in the 
conduct of election campaign; (2) the basie purpose of section 315 of the Com- 
munications Act of 1934 is to insure that a broadcasting licensee, which allows 
its facilities to be used by a legally qualified candidate, affords fair and equal 
opportunities to all opposing legally qualified candidates; (8) the great variety 
of factors which are relevant in deciding what constitutes fair and equal oppor- 
tunity have afforded constant frustration and pitfalls to legally qualified candi- 
dates for public office and the broadcast industry; and (4) recent rulings by the 
Federal Communications Commission concerning the interpretation of section 315 
as it now stands have tended to be inconsistent with the original intent of the 
Congress and thus with the objectives of public service and public enlightenment. 
Therefore, it is the purpose of the Congress to extend, revise, and improve the 
Communications Act of 1934 to bring into focus that section of the law governing 
political broadcasts. 

Sec. 3. Section 315 of the Communications Act of 1934 (47 U.S.C. 315) is amend- 
ed to read as follows: 

“Sro. 315. (a) If any licensee shall permit any person who is a legally qualified 
and nominated candidate for the office of President or Vice President of the 
United States to use a broadcasting station, he shall afford fair and equal 
opportunity in the use of such broadcasting station to every other such candidate 
for such office— 

“(1) who is the nominee of a political party whose candidate for that 
office in the preceding presidential election was supported by not fewer than 
4 per centum of the total popular votes cast ; or 

““(2) whose candidacy is supported by petitions filed under the laws of 
the several States which in the aggregate bear a number of signatures 
equal to at least 1 per centum of the total popular votes cast in the preceding 
presidential election and which signatures are valid under the laws of the 
States in which they are filed. 

“(b) If any licensee shall permit any person who ts a legally qualified or 
substantial candidate for nomination by a political party for the office of Presi- 
dent or Vice President of the United States to use a broadcasting station, 
such licensee shall afford fair and equal opportunity in the use of such broadcast- 
ing station to every other such candidate for nomination to such office by such 


“(1) For the purposes of subsection (b) of this section 315, a candidate for 
presidential or vice presidential nomination who is otherwise legally qualified 
shall be presumed to be substantial if: 

“(i) he is the incumbent of any elective Federal or statewide elective 
office of any State; or 
“(ii) he has been nominated for President or Vice President at any prior 
convention or caucus of his party; or 
“(iii) his candidacy is supported by petitions filed under the laws of the 
several States which, in the aggregate, bear a number of signatures, valid 
under the laws of the States in which they are filed, equal to at least— 
“(a) 1 per centum of the total popular vote cast in the preceding 
Presidential election for the candidate of such party, or 
““(b) 200,000, whichever is smaller. 

“(c) If any licensee shall permit any person who is a legally qualified candidate 
for any other public office to use a broadcasting station, he shall afford a fair 
and equitable opportunities to all other such candidates for that office in the 
use of such broadcasting station. 

“(d) No licensee shall have any power of censorship over the material broad- 
cast under the provisions of this section. No action, either civil or criminal, shall 
be maintained by any person in any court against any licensee or agent or em- 
ployee of any licensee, because of any defamatory or libelous statement made by 
a legally qualified candidate for public office in a broadcast made under the 
provisions of this section, unless such licensee, agent, or employee participated 
in such broadcast willfully, knowingly, and with intent to defame. 

“(e) Appearance by a legally qualified candidate on any regularly scheduled 
or bona fide newscast, news documentary, panel discussion, debate, or similar 
type program where the format and production of the program are under ex- 
elusive control of the broadcasting station, or by the network in case of a 
network program, as to content, presentation, length, time, and all other details, 
and determined in good faith in the exercise of the broadcaster’s judgment to 
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be a newsworthy event and in no way designed to advance the cause of or dis- 
criminate against any candidate shall not be deemed to be use of a broadcasting 
station within the meaning of this subsection. 

“(f) The charges made for the use of any broadcasting station for any of the 
purposes set forth in this section shall not exceed the charges made for com- 
parable use of such station for other purposes. 

“(g) The Commission shall— 

“(1) prescribe appropriate rules and regulations to carry out the pro- 
visions of this section, and 

“(2) determine, and upon the request of any licensee notify such licensee 
concerning, the eligibility of each candidate for the office of President or 
Vice President of the United States to receive equal opportunity under 
subsections (a) and (b) of this section in the use of any broadcasting 
station. 

“(h) No obligation is hereby imposed upon any licensee to allow the use of 
its station by any such candidate.” 

Sec. 4. The amendment made by this Act shall be effective as of January 1, 
1960. 


[S. 1929, 86th Cong., 1st sess.] 


A BILL To amend the Communications Act of 1934 to provide that “equal time’’ provisions 
shall not apply to news programs 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 315(a) of the Communi- 
eations Act of 1934 is amended by inserting at the end thereof the following: 
“Appearance by a legally qualified candidate on any news program, including 
news reports and news commentaries, where the format and production of 
the program are determined by the broadcasting station, or by the network in 
the case of a network program, and the candidate in no way initiated the record- 
ing or the broadcast, shall not be deemed to be use of a broadcasting station 
within the meaning of this subsection.” 


BEFORE THE FEDERAL COMMUNICATIONS COMMISSION, WASHINGTON, D.C. 
FCC 59-—-565—74196 


In the Matter of Petitions of Columbia Broadcasting System, Inc., and National 
Broadcasting Company for Reconsideration and Motions for Declaratory Rul- 
ings or Orders Relating to the Applicability of Section 315 of the Communica- 
tions Act of 1934, as Amended, to Newscasts by Broadcast Licensees 


INTERPRETIVE OPINION 


By the Commission: Chairman Doerfer dissenting and issuing a statement; 
Commissioner Hyde concurring and issuing a statement; Commissioner Craven 
dissenting; Commissioner Cross concurring in part and dissenting in part and 
issuing a statement. ; : 

1. The Commission has before it for consideration the following pleadings with 
reference to the above-entitled matter: (1) Petition and Motion for Reconsider- 
ation and Declaratory Ruling, filed on February 20, 1959, by the Columbia Broad- 
casting System, Inc. (CBS), licensee of television broadcast station WBBM-TYV, 
Chicago, Illinois; (2) CBS’s Supplementary Petition and Motion for Reconsid- 
eration and Declaratory Ruling, filed March 23, 1959; (3) Answer of Respondent, 
Lar Daly, to Petitions and Motions for Reconsideration and Declaratory Ruling, 
filed April 20, 1959; (4) CBS’s Reply to Answer of Respondent, Lar Daly, to 
Petitions and Motions for Reconsideration and Declaratory Ruling; (5) Petition 
for Reconsideration or For a Declaratory Ruling, filed on March 12, 1959, by 
National Broadcasting Company, Ine. (NBC), licensee of Television Station 
WNBQ-TV, Chicago, Illinois; and (6) Answer of Respondent, Lar Daly, to 


Re 





SS So 


———— eee 
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Petitioners’ Requests for Reconsideration and Declaratory Ruling filed April 
20, 1959. Westinghouse Broadcasting Company, Inc., on April 7, 1959, filed a 
pleading in this matter which the Commission has treated as a brief*; the points 
urged by Westinghouse have been considered by the Commission in its deter- 
mination herein. Also before the Commission are the following pleadings: on 
May 7, 1959, the Honorable William P. Rogers, Attorney General of the United 
States, filed his “Request of the United States for Leave to File Memorandum” 
and a “Memorandum of the United States Re Applicability of Section 315 of the 
Communications Act to Routine News Coverage of Political Campaigns; on 
May 14, 1959, Lar Daly filed his pleadings in response thereto, a “Motion to Strike 
the Request of the Attorney General for Leave to File Memorandum in the Mat- 
ter” and an “Opposition of Respondent to the Memorandum of the Attorney Gen- 
eral of the United States in the Matter.” Other persons who have been interested 
in the matter of the applicability of Section 315 to news coverage of legally 
qualified candidates for public office have submitted their views to the Commis- 
sion.” With respect to Station WGN-TV, on June 10, 1959, Lar Daly filed a 
motion to implead said station as “an Involved Petitioner.” Since this station 
did not file a petition for reconsideration and since it will in any event be bound 
by this interpretive opinion, no basis exists for impleading said station. Accord- 
ingly, Mr. Daly’s motion is denied. 

2. On February 19, 1959, the Commission issued a series of interpretations * 
relating to the applicability of Section 315 to certain newscasts by a number of 
Chicago television stations. The Commission’s actions arose from the follow- 
ing facts: Primary elections for the office of Mayor of Chicago, Illinois, were 
scheduled for February 24, 1959. Richard J. Daley, Mayor of Chicago, was 
a candidate in the Democratic Primary; Timothy P. Sheehan was a candidate 
in the Republican Primary; and Lar Daly was a candidate in both primaries. 
Prior to February 24th, Lar Daly filed a complaint with the Commission alleging 
that certain Chicago television stations had, in the course of their newscasts, 
shown film clips of his primary opponents in connection with certain events and 
occasions; that he had requested equal time of said stations; and that his re- 
quests had been refused. In reply to the Commission’s inquiry as to the facts 
of said newscasts, the stations involved submitted descriptions thereof. While 
there is some dispute as to the time consumed by individual film clips, it 
appears that the parties agree on the substance thereof. After careful con- 
sideration, the Commission on February 19, 1959, advised the stations involved 
of its interpretations in the matter. With two exceptions, the Commission, by 
unanimous vote, held that the film clips constituted a Section 315 use entitling 
Lar Daly to equal opportunities. The same ruling followed a 4-3 vote on the 
two exceptions consisting of Mayor Daley’s greeting of President Frondizi of 
Argentina at the Midway Airport in Chicago and Mayor Daley’s appeal for con- 
tributions in connection with the March of Dimes campaign. 

3. Descriptions of the film clips as submitted by the stations are as follows: 

(a) Station WBBM-TV newsman Hugh Hill’s interview with Timothy 
P. Sheehan, asking the question “Why did you choose to run?’ Sound 
film, 1 minute 30 seconds; later cut to 55 seconds. On December 26 the 
Republican Cook County Central Committee approved Congressman Tim- 
othy P. Sheehan as the Republican candidate for Mayor of Chicago. Hugh 
Hill interviewed Sheehan, asking him why he chose to run. Sheehan 


10n March 18, 1959, Westinghouse filed its petition with the Commission requesting that 
an order be entered extending to April 17, 1959, the time within which petitions for 
reconsideration, comments, statements of position and supporting briefs might be filed in 
this matter by all interested parties. Since Westinghouse is not a licensee of any of the 
television stations concerned in this matter, it was advised by the Commission on March 25, 
1959, that it might file a brief on or before April 17, 1959. On April 17, 1959, Westing- 
house filed a “Petition for Reconsideration and Declaratory Ruling” which has been con- 
sidered in the manner set forth above. On April 20, 1959, Lar Daly filed his answer to 
the Westinghouse brief. 

2Included among such communications are the following: a letter received March 3, 
1959, from the National Association of Broadcasters, Washington, D.C.; a letter received 
March 5, 1959, from the American Civil Liberties Union, New York, New York; a letter 
received March 6, 1959, from the American Proetoeuee Company, Inc.; and a letter 
received May 13, 1959, from WGM, Inc., licensee of Station WGN-TV, Chicago, Tiinois. 


In addition, the Commission received copies of newspaper and magazine articles and 
oriais. 
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answered (1) he believed in the necessity of maintaining a two-party 
system and (2) though the odds are insurmountable, time may change 
things and the issues may beat Mayor Daley. When asked by Hill whether 
his recent loss in the Congressional race would make it more difficult to 
win, Sheehan observed that Abraham Lincoln, the great founder and torch- 
bearer of the party, lost 12 elections and won only 2, so that Sheehan’s 
loss in the Congressional race doesn’t mean that he would continue to lose, 
Sheehan stated that one of the conditions he made in running for the office 
was that he be considered for a future higher office in the state if he makes 
race and a good showing. 

(b) Station WBBM-TV newsman Hugh Hill’s interview with Timothy 
P. Sheehan and Francis X. Connell, Chairman, Cook County Republican 
Central Committee. Sound film, 1 minute 37 seconds. Hill remarked about 
Sheehan’s candidacy and the fact that the Republican city committee con- 
firmed the nomination. He asked Francis X. Connell, Chairman of the 
Cook County Republican Central Committee, why Sheehan was chosen. 
Connell stated that Sheehan has an outstanding record as a Congressman; 
is a capable man who has been successful in his business; is a ward com- 
mitteeman in Chicago; is a married man with a large family; knows the 
problems of the city ; knows politics and how to campaign; and knows that 
which is best for the people of the community. He thinks that the people, 
when they have seen his program, will find that he is an outstanding candi- 
date and that they can vote for him with great confidence. When asked by 
Hill why he chose to run, Sheehan said that first, the Republican Party 
needs some fighting blood so that the people will be shown that the party 
is most interested in the people’s benefits; secondly, he considered it an 
honor and privilege to be the Republican candidate for Mayor of Chicago; 
and, thirdly, that as a candidate and with other Republicans, he can be of 
service to the people of Chicago. 

(c) “Filing political petitions in office of city clerk.” Silent film, 46 
seconds, presented twice by Station WBBM-TY. Democratic and Repub- 
lican candidates for nomination to citywide offices filed petitions in the 
office of the city clerk; includes candidates for mayor, city clerk, and city 
treasurer. The script is as follows: “The Republican and Democratic 
candidates for city office filing their petitions today in the city clerk’s 
office * * * And they appeared to be enjoying themselves. * * * Film sil 
neg. special chain (Stack was 8 feet 3 inches high.) Republicans beat 
the Democrats in filing their petitions for 3 citywide posts before the Board 
of Election Commissioners today. Here the three GOP candidates enter 
the city clerk’s office with the stacks of petitions * * * Joseph W. Miodusky, 
running for treasurer * * * Timothy P. Sheehan, candidate for mayor * * * 
and Craig Phelps, the candidate for city clerk. Here we see the City Clerk 
checking the petitions, stamping the petitions. Later on, the Democratic 
candidates roll in their tall stack of petitions * * * 8 feet 3 inches high. 
Mayor Daley tosses his hat atop the stack. Also shown are Sidney Deutsch, 
present City Treasurer, and the present City Clerk, John C. Marcin looking 
up. The Mayor is also watching the stack with a smile.” 

(d@) Mayor Richard J. Daley appeared on Station WGN-TV in a film 
telecast of the selection of the speaker for the Illinois House of Represent- 
atives. 30 seconds.‘ 

(c) Mayor Richard J. Daley appeared on Station WGN-TY in a film 
telecast of the selection of the site for the Democratic National Convention. 
30 seconds.‘ 

(7) Station WNBQ-TV broadcast Mr. Sheehan’s acceptance of his candi- 
dacy; sound on film, 2 minutes and 55 seconds; it was shown twice in its 
entirety and once partially. Mr. Sheehan stated that it was a privilege 
and an honor to represent the Republican Party in the race for Mayor of 
Chicago; that regardless of the odds, a fight must be presented to maintain 
a two-party system in local, state, and federal governments; that without 
honest local elections which are in the publiec’s interests it would be 
impossible to maintain a national administration which would look after the 
people’s interests ; that there will be many issues which Mayor Daley, “who 
has been nicknamed King Richard the First because of the control of the 


“It is not clear whether Lar Daly asked for time equal to that afforded Mayor Daley on 
these film clips. 
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itic ity Hall machine,” will have to answer; that while an admin- 
a eiee fae about the good things it does, frequently, the people of the 
administration don’t talk about their errors; that as Republican candidate 
he will not indulge in mud-slinging or brash or rash charges ; that there 
will be documents and facts and figures presented on the issues so that the 
people can judge whether they are getting a good administration, whether 
their tax moneys are properly spent, and whether the city administration 
is serving the people or is building up a machine for its own benefit ; that 
it will be a hard fought campaign ; that all of the Republican Ward ¢ hairmen 
will join with him in presenting the facts to the people; that without a 
two-party system the people will suffer; and he wants to show the people 
the facts so that they can judge whether to continue the present 
administration in power. 

(g) Station WNBQ-TV broadcast Mayor Daley’s acceptance of his candi- 
dacy ; a sound on film clip of 22 seconds; it was shown three times. Mayor 
Daley stated: “There is no greater honor in the world to me than to be 
the Mayor of the city in which I was born and have spent all my life. 
There is no greater goal than to make Chicago a better place in which to 
live. It is in this spirit that I accept the honor of being the Democratic 
Party candidate for Mayor.” 

(h) “Appeal for funds March of Dimes Polio Drive.” Silent film, 29 
seconds, shown twice. The WBBM-TYV film showed the annual kick-off of 
the “Mothers’ March on Polio—March of Dimes” campaign featuring Mrs. 
Richard J. Daley as chairman. The Mayor also issued a proclamation at 
the same time, in his official capacity as Chief Executive of the City of 
Chicago. It was filmed in Mayor Daley’s home. The script states: “One 
week from tonight * * * January 27 * * * some 55-thousand Chicago area 
mothers will conduct their Eighth Annual March of Dimes. No such event 
could be properly observed without an official proclamation. [Film] And 
that proclamation was formally signed and issued today in the home of 
Mayor Daley at 3536 S. Lowe. Mrs. Daley pinned an official March of 
Dimes badge on the Mayor * * * and then one of the boys added another 
badge to His Honor’s other lapel. The Mothers’ March of Dimes this year 
will raise money to be used for research and treatment in polio * * * as 
in the past * * * plus research on arthritis and birth defects. The Mayor 
affixed his signature to the proclamation. The Mothers’ March of Dimes * * * 
one week from tomorrow night.” 

(4) “Greeting President Frondizi of Argentina, on arrival Midway Air- 
port, Chicago.” A silent film insert: 1 minute 5 seconds. This WBBM-TV 
newscast relates to the arrival of President Frondizi of Argentina at Chi- 
cago Midway Airport. Various scenes show Frondizi disembarking from 
the plane to be greeted by Mayor Daley and other dignitaries, as well as 
scenes of his departure by auto to destination at downtown hotel. After 
a statement as to the snow and visability, film was shown of the scene at 
the airport when the plane landed and taxied in the snowstorm. It was 
stated that in spite of the weather, there were a great many dignitaries 
standing about, stamping their feet and trying to keep the snow out of 
their eyes; that President and Mrs. Frondizi emerged from the plane; that 
Mayor Daley and his wife were among the dignitaries greeting the Argen- 
tinian President; that also in the greeting party were Brooks McCormick, 
vice president of International Harvester, A. Thomas Taylor, Chairman of 
the Board of International Packers, and a number of military officials; that 
the cold weather made the welcoming ceremonies brief; that Mayor Daley 
had just about enough time to say “How do you do?” and then the visitors 
headed for their limousines; President and Mrs. Frondizi waved to the 
crowd and the car, part of a 15 limousine caravan, headed for the Drake 
Hotel. According to CBS, Mayor Daley was shown on the film for a total 
of 21 seconds. 

There were additional film clips broadcast by WGN-TV and by WNBQ-TV 
which were communicated to the Commission but for which Lar Daly did not 
request equal opportunities.” American Broadcasting Company, Inc., licensee of 





5 Station WNBQ-TV (NBC) broadcast twice a silent film clip 45 seconds in length show- 
ing Mayor Daley and President Frondizi at Chicago’s City Hall. Lar Daly did not request 
qesortunities equal to those afforded Mayor Daley in this instance. Station WGN-TV 


roadcast a nine-second Daley-Frondizi film clip for which it states Lar Daly did not ask 
equal time. 
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Station WBKB-TV, denied having telecast an alleged four minute film clip of 
Mr. Sheehan at 6:10 PM on December 26, 1958, for which Mr. Daly requested 
equal time. 

4. From the foregoing it appears that if Station WBBM-TV had afforded Lar 
Daly time equal to that of his opponents on the film clips presented by it, Mr. 
Daly would have been entitled to about 6 minutes and 53 seconds of time. The 
time on WNBQ-TYV amounted to something less than 9 minutes and 51 seconds. 
It also appears that upon proper request, he would have been entitled to about 
one minute over Station WGN-TV. Station WBBM-TYV did not comply with the 
Commission’s interpretive telegram and did not afford equal opportunities to 
Lar Daly. Shortly before 5 PM on February 20, 1959, the day after receiving 
the Commission’s telegram. Station WBBM-TYV filed its petition for reconsidera- 
tion. It appears that Station WNBQ-TV complied with the Commission’s tele- 
gram and at a later date filed its petition for reconsideration. 

5. In its original and supplemental pleadings CBS asserts, in substance, that 
the film clips were shown as part of regularly scheduled news broadcasts and 
were handled by the station in routine fashion; that they were not designed to 
advance the cause of any candidate nor were they initiated directly or indirectly 
by a candidate; that the film clips were under the exclusive control of the sta- 
tion; and that each was included in the particular news program in the bona 
fide exercise by the station of its news judgment. 

6. CBS further asserts, in substance, that the Commission’s interpretive tele- 
grams are inconsistent with the plain language of Section 315 of the Act and 
the intent of Congress; that unless the legislative history of Section 315 compels 
a contrary conclusion, the phrase “to use” must be given its ordinary meaning; 
that said phrase is defined as “to convert to one’s service,” and “to avail oneself 
of’; that the user is the one who is doing the using and is the subject of the 
use; that the words “permit * * * to use’ do not encompass a situation where 
a station, in broadcasting the face or voice of a candidate as part of a regular- 
news program, selects the event to be covered in the exercise of its judgment as 
to what is newsworthy and controls every aspect of the broadcast of such pro- 
gram; that in such situations, the station is not permitting the candidate to use 
its facilities, the candidate is being used by the station; that the ordinary mean- 
ing of the language “permit * * * to use” in Section 315 must control here 
because the legislative history of that section does not indicate what Congress 
intended by the above language; that the legislative history does indicate that 
Congress was concerned with political speeches and that the purpose in enacting 
Section 315 and its progenitor, Section 1': of the Radio Act of 1927, was to assure 
equality of treatment in the use of stations by candidates for political speeches 
and to preclude stations from exercising censorship powers over such speeches; 
and that it reveals no suggestion that Congress intended bona fide newscasts to 
be treated as “Section 315 uses.” 

7. CBS further asserts that the Daly ruling would thwart the basic purpose of 
Congress—equality of treatment in political speeches—for it would require un- 
equal rather than equal opportunities; that certain of the film clips were unre- 
lated to the election and others were of newsworthy events and not controlled by 
the candidates: that if Lar Daly received “equal opportunities” he could have 
made a poltical speech espousing his candidacy if he saw fit; that thus, Mayor 
Daley and Congressman Sheehan through no action of their own would have 
been guaranteed unequal opportunities—a matter which Congress sought to 
guard against in enacting Section 315: that where a candidate has no control 
over his appearance on the air which is usually the case with bona fide news- 
easts, it cannot be assumed that his appearance on the air will advance his 
candidacy ; that under the Daly ruling, a news film showing a candidate under 
adverse situations is a “Section 315 use” entitling the candidate’s opponent 
to “equal time” to make a political speech; and that such interpretation fol- 
lows if Section 315 applies to every situation where a candidate is seen op 
television. 

8. CBS further asserts that the Commission’s interpretive telegrams are in- 
consistent with the Commission’s prior rulings and particularly inconsistent with 
the Blondy case;° that each of the film clips meets the requirements set forth in 
that case and that the station relied on the ruling in presenting the film clips 
that Section 315 must be read in the light of Section 326 of the Act; that the 
legislative history indicates that to the extent that there may be any conflict 
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petween Sections 315 and 326, Section 326 was intended to govern; that when 
said sections are read together, it must be concluded that Congress did not intend 
Section 315 to operate as a limitation on the exercise by a station of its bona 
fide news judgment; that to interpret Section 315 otherwise would be interfer- 
ence with the right of free speech; that if Section 315 applies to news film, the 
consequences under the Port Huron case* would be that the station could not 
edit its own news; that just as a station must permit a candidate who is making 
a political speech under Section 315 to broadcast the entire speech without dele- 
tion so also a station could not cover a political event as news unless it broad- 
easts the entire event; and that it must be concluded that it was never intended 
by Congress to have such application. 

9. CBS further asserts that a station may either not present voices or faces 
of candidates during news programs, regardless of the importance of the news 
events, or it may do so and be required to give “equal time’ on regular news- 
easts to all other candidates for the same office to use as they wish; that if the 
Daly ruling is not reversed, it will certainly be urged that “equal opportunities” 
under Section 315 require appearances on news programs for the Commission 
must anticipate the contention that no other program would be comparable to 
a news program by virtue of its audience appeal and other characteristics; 
that in most instances, the only practicable way that a station’s facilities could 
be made available at comparable times, without requiring the slicing of other 
regularly scheduled programs, would be on news programs; that continuity of 
other types of regularly scheduled programs at such times would normally pre 
elude their interruption as would also prior contractual obligations ; that, to the 
extent that preemption of time on programs other than newscasts would be 
feasible in terms of program continuity and “equal opportunities”, such pre- 
emption would result in loss of revenue for the segments involved; that as a 
consequence, broadcasters would be discouraged from preventing full and 
effective coverage of political campaigns and of newsworthy events involving 
persons who happened to be in office; that stations would either have to cease 
earrying the faces and voices of the candidates on their news programs, or the 
remainder of their news programs would have to be devoted to the presenta- 
tion of candidates appearing under Section 315 to make political appearances not 
considered newsworthy by the station; and that the effect would be to deprive 
the public of radio and television as a means of reporting the news of political 
‘ampaigns. 

10. CBS further asserts that radio and television, like newspapers, are in- 
cluded in the “press” whose freedom is guaranteed by the First Amendment; 
that freedom of speech or of the press need not be prohibited or punished for 
there to be an abridgment of the First Amendment; that it is sufficient to show 
that the effect of a governmental action would be to diminish, discourage, or 
inhibit freedom of speech or of press and that there is no overwhelming justi- 
fication in the public interest; that extension of Section 315 to bona fide news- 
easts involving political candidates would discourage stations from using radio 
and television freely to broadcast news, especially news of political campaigns; 
that such an extension would inhibit broadcasters from exercising their judg- 
ment. in the field of newscasting: that the broadcaster would have to choose 
between excluding newsworthy events involving candidates from his news broad- 
easts or including such events only if he treated them as “Section 315 uses” 
and gave “equal opportunities” to other candidates to use the station as they 
choose regardless of the newsworthiness of what they had to say: that re 
straints on the First Amendment freedoms can be sustained only where it can 
be shows that they are necessary to accomplish a legislative purpose; that the 
question here is whether the possibility of unfair treatment warrants an abridg- 
ment of freedom of speech; that if Section 315 is construed as applying to 
appearances of candidates on news broadcasts, any proper legislative interest 
becomes remote while the invasion of the broadcaster’s freedom to determine, 
in good faith, what is newsworthy and how to handle such news becomes of 
overwhelming importance; that such an extension of Section 315 goes beyond 
the point where any reasonable justification can be found; and that the dis- 
crimination as between candidates resulting from unequal treatment among 
candidates wonld violate the Fifth Amendment to the Constitution. 

11. In its petition, NBC sets forth substantially the points advanced by CBS. 
Additionally, NBC asserts, in substance, that in 1956 it did not receive one 
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request for equal time based on news coverage from any candidate for the 
Presidency ; that this fact alone indicates the general belief by the candidates 
themselves that Section 315 does not apply to such situations; that when H.R. 
9971 was in the process of passage through Congress, there was introduced in 
the Senate a section (Section 4) from which evolved Section 18 of the Radio 
Act of 1927 and then the present Section 315; that it can be seen from this 
antecedent of the present Section 315, the reference to “use’’ was to instances 
where valuable consideration was paid or promised the broadcaster by the 
“user” to permit the station to allow itself to be used by the payor or as the 
payor may have wished; that the sponsor or candidate was expected to have 
full control over the material to be broadcast; that Senator Dill stated on the 
Senate floor what was intended by Section 4 of the then Senate version; and 
that in his example, he indicated that active participation by the candidate ig 
necessary before he would be deemed to have “used” the station. 

12. NBC further asserts that Section 315 was not intended to govern all 
aspects of political elections, and has already been interpreted as not applying 
to several important areas of political broadcast presentation; that there is no 
overriding policy reason why the Commission must require that equal time 
be given by reason of presentations by broadcast stations on film in which a 
candidate is seen or heard, where the station’s presentation is not a “use” by 
the candidate of the station’s facilities within the meaning of Section 315; and 
that the Commission in holding that certain political broadcasts are not covered 
by Section 315, has itself previously stated that it has not thereby created a 
vacuum in which partisan broadcasters should arbitrarily favor a particular 
candidate. 

13. The document filed by Westinghouse has been treated as a brief. The 
points made therein are substantially the same as those set forth by CBS and 
NBC. Westinghouse contends, in addition to those matters pointed out by CBS 
and NBC, that it is of the opinion that it was the intent of Congress in enacting 
Section 18 of the Radio Act of 1927 to refer to those cases when the “candidate 
had been invited to speak to his constituency by radio” and that it was “reported 
experiences during the last campaign’? which the Committee had in mind when 
it suggested the language of said Section 18. Westinghouse quotes the state- 
ment of Senator Howell made in the Congressional debates relating to the adop- 
tion of said section (68 Cong. Rec. 4152) and asserts that Congress did not say 
in enacting said section what the Commission has claimed is in the Act in its 
interpretive telegrams; that the Commission essentially amended the Act to 
add “or if any licensee uses the station for or against any candidate he shall 
use the station equally for or against all other such candidates for that office”; 
that Congress through reenacting Section 18 of the Radio Act of 1927 as Section 
315 of the Communications Act of 1934 and the reenactment thereof of the 1952 
amendments and through its repeated refusals to change the section has demon- 
strated its approval of, and acquiescence with, the Commission’s interpretations 
of the section and the practices of the industry; and that, accordingly, Congress 
has at all times clearly and expressly limited the language of Section 315 to 
those cases where the “candidate is permitted to use” the station. 

14. In his memorandum, the Attorney General sets forth many of the argu- 
ments advanced by the petitioners and alleges, in substance, that at issue was a 
TV station’s routine news coverage of such events or (1) Mayor Daley greeting 
President Frondizi, (2) Mayor Daley opening the March of Dimes Drive, and 
(3) the filing of the nominating petitions for mayor by the regular party candi- 
dates (nowhere in the memorandum does the Attorney General make reference 
to the other film clips involved in the controversy) ; that he does not support the 
holding that every time a candidate is shown on a regular news program, at the 
station’s sole initiative, such showing constitutes a “use” by him since such 
holding might bar all direct news coverage of important campaign developments; 
that fair yet comprehensive news coverage can best be assured not by applying 
Section 315 but by applying the “public interest” standard which requires fair 
presentation of public issues; that Section 315 does not state that any showing 
of a candidate on a radio or TV program entitles his opponents to “equal oppor- 
tunities” to use the station’s facilities; that instead it provides that “if any 
licensee shall permit any person * * * to use a broadcasting station” it shall 
afford “equal opportunities” to other candidates “in the use of such broadcasting 
station”; and that this language is directed to “use” by candidates of particular 
station facilities as part of their political campaign activities—not the station’s 
reporting, as part of its news coverage, significant news events or campaign 
developments. 





a  —— 


POLITICAL BROADCASTING 11 


15. The Attorney General further contends that Section 315 speaks only of 
“the personal use of broadcasting facilities by the candidates themselves” ; that 
the use referred to is the broadcasting of speeches to the voting public; that this 
view is confirmed by the legislative history of Section 315; that while Congress 
intended to give the Commission the task of determining what program appear- 
ances by candidates constituted “uses” of station facilities, it was not intended 
that Section 315 apply to routine news coverage of political campaigns; that dur- 
ing the 32 year period prior to the Lar Daly case, the Commission never so con- 
strued this provision; that in 1957 the Commission unanimously adopted a con- 
struction of Section 815 in the Blondy case which squarely conflicts with its rul- 
ings here; that the present case seems indistinguishable from Blondy; that the 
Commission’s decision there was correct and should be followed here; that char- 
acterization of a visual or aural appearance of a candidate as a “use” of a sta- 
tion’s facilities, despite the lack of control of the candidate over the particular 
appearance, could result in great unfairness among candidates—for example, if 
the station carried a newsreel shot of a candidate under adverse conditions his 
opponents nonetheless would be entitled to equal time to use the station to en- 
hance their own candidacy; that the Commission’s determination would harm 
the public interest curtailing news coverage of campaign events; and that the 
elimination of such visual programming seems at war with the Commission’s 
stated view that ‘‘the Commission firmly believes that it is in the public interest 
for broadcast stations to provide the widest possible coverage of election 
campaigns.” 

16. The Attorney General further states that his position does not mean 
that a station could, in its news coverage, favor one candidate over another; 
that on the contrary, every station remains under the statutory obligation te 
serve the public interest; that this broad standard requires balanced and fair 
news coverage of political campaign events; that in any event, the Communica- 
tions Act properly construed imposes this general fairness obligation which the 
Commission has a duty of applying on the basis of common sense and fairness; 
and that this obligation ensures fairness with respect to broadcasts by spokes- 
men for candidates as contrasted with candidates themselves. 

17. As indicated above, Lar Daly replied to the pleadings of CBS, NBC and 
Westinghouse. With reference to CBS, Daly, in addition, requests that the 
Commission strike (CBS as a party and dismiss any and all petitions, motions, 
and pleadings on file with the Commission. Lar Daly asserts that CBS does 
not come before the Commission with ‘clean hands” since it refused to comply 
with the Commission’s ruling of February 19 after its representative had 
promised Daly and his attorney that it would abide by the Commission’s 
decision in the matter; that as a result of CBS’s bad faith, he did not obtain 
equal time to reply to his primary opponents and that Station WBBM-T'Y should 
have afforded him equal time and then requested reconsideration of the Com- 
mission’s ruling. 

18. In Mr. Daly’s answers to the foregoing petitions, he asserts, in substance, 
that the Commission in carrying out the intent of Congress has expressly for- 
bidden licensees to employ “subjective determination” in respect to their evalua- 
tion of the political beliefs and chances of success in elections of “legally qualified 
candidates”; that the right of stations to show a candidate on a TV newscast 
if, in their opinion, he is deemed newsworthy and not to show said candidate’s 
opponents if, in their opinion, they are not deemed newsworthy, is “subjective 
determination”; that if, for any reason, the owner, manager or news editor of a 
station disliked a particular candidate for some political policy he advocates, 
that candidate could always be the victim of never being considered newsworthy 
by the station; that the probabilities of discrimination, assuming stations pos- 
sessed the power of “subjective determination” to decide a candidate’s news- 
worthiness, are subject to recurrence in present day actuality because of the 
exigencies of politics in relation to the owners and operators of TV and radio 
stations; that with respect to the contention of the petitioners that in none of 
the incidents involved in the newscasts did either of the other candidates for 
mayor originate the “use” of the station, in the realm of logic such as contention 
is not tenable; that the televising of Mr. Daly’s opponents in the primary was 
an “effect”; and that the ‘“‘cause” which produced the “effect” in all the news- 
casts was the mental process of each of his opponents in deciding to become a 
candidate. 

19. With reference to the assertions of Mr. Daly concerning “subjective deter- 
mination” by the broadcaster on news items, CBS asserts that it is arguing for 
the right of the broadcaster to make a bona fide exercise of judgment as to news 
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values; that if a broadcaster engaged in a constant pattern of discrimination 
among candidates, a question of fact would be presented as to the bona fide 
nature of his action which the Commission could determine; and that if the 
broadeaster did not act in good faith there would be available such remedies as 
exist in the case of any violation of Section 315. 

20. On May 14, 1959 Lar Daly also filed with the Commission a “Motion to 
Disqualify a Commissioner from Participation in Matter.” It is alleged in the 
motion that Chairman Doerfer had been quoted as having said, on March 17, 
1959, that he favors the abolition of said Section 315. Mr. Daly inquires 
whether, in light of said expressed view, the Chairman “could expect to be in- 
fluenced” by any allegations of Mr. Daly in his responses to the stations’ plead- 
ings. For these reasons, Mr. Daly asks that Chairman Doerfer disqualify him- 
self. The Commission has considered the statements of Mr. Daly and finds no 
merit in his contention. The general expression of views by an individual Com- 
missioner concerning a provision of the Communications Act does not constitute 
bias or prejudice so as to disqualify him from participating in a determination 
of issues raised in a petition involving said provision. U.S. v. Morgan, 313 U.S. 
409, 420 (1941) ; F.T.C. v. Cement Institute, 333 U.S. 688, 700 (1948) .° 

21. In the Attorney General’s request for leave to file a memorandum, he 
refers to the pleadings then on file and states that 

“In view of the significant impact of the Commission’s ruling upon the broad- 
east of radio and television news relating to election campaigns, and its serious 
effect upon the ability of the nation’s voters to the fullest possible information 
about candidates for public office, we believe that the Commission, in consider- 
ing the several petitions for reconsideration of its February 19, 1959 ruling, 
should have before it the views of the United States on the questions pre- 
sented. * * *” [sic] 

Mr. Daly’s motion to strike the foregoing pleading argues that the subject 
matter in its present status is of no concern to the Attorney General, or the 
Executive Branch of the government; that so long as Section 315(a) of the Act 
is in force it is the law, must be obeyed by the licensees of the Commission, 
and only after compliance with the Section may the licensees petition for rehear- 
ing and reconsideration on the merits; that if the Attorney General has any right 
to intervene in this matter, he can do so in defense of, not in opposition to, the 
Commission’s ruling; and that the entrance of the Attorney General into this 
matter may be prejudicial to Daly’s position. 

22. We have considered carefully the reasons of the Attorney General for re- 
questing leave to file his memorandum and of Mr. Daly to strike said pleading. 
In matters of serious import to the broadcast industry and to the public, the 
Commission is always desirous of having the views of persons interested therein. 
Consonant with that view, we permitted Westinghouse to file a brief in this 
matter. Previously, Mr. Daly had informed the Commission that he had no 
objection to the filing of a pleading by Westinghouse. In view of all of the 
circumstances, and in the absence of any persuasiveness in the arguments of 
Mr. Daly, we have granted the request of the Attorney General to file his 
memorandum herein and have given consideration to the views there set forth. 
Accordingly, we deny Mr. Daly’s motion to strike said pleadings. 

28. The importance of the role of television in political campaigning must 
be acknowledged. It is generally recognized that television can be a_ very 
valuable asset to a candidate and that the potential audience which a candi- 
date may now reach is, because of television, far in excess of what it has been 
in the past. We believe that television has become an integral part of political 
campaigns and that with newspapers it is the most universal source of informa- 
tion for voters about the candidates. The candidate has several roles in which 
he may appear on television. The most obvious appearance is as a candidate 
campaigning for office. Of no less importance is the candidate’s appearance as 
a public servant, as an incumbent office holder, or as a private citizen in a non- 
political role. It is, of course, in these latter roles that questions are raised 
about the applicability of Section 315 of the act. While not always indispensable 
to political success, for some purposes television may enjoy a unique superiority 
in selling a candidate to the public in that it may create an impression of im- 
mediacy and intimate presence, it shows the candidate in action, and it affords 
a potential for reaching wide audiences. 

24. It is also recognized, we believe, that no matter what the character of 
the telecast, any appearance thereon tends to give a candidate the advantage 





*The Chairman did not participate in the discussion or determination of this matter. 
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of appearing before the voting public in an interesting format. As put by one 
network, ‘‘* * *, the fact that the public will be able to see the candidate in 
action expressing his views, even on a nonpolitical subject, provides a good 
opportunity for the public to become acquainted with him.” ° 

With reference to the fact that straight news coverage of a candidate 
redound to a candidate’s benefit, Richard A. 
cently wrote: 

“But in any event, paid political broadcasts and political coverage is only 
one facet of the broadcaster’s role during campaign periods. Coverage at no 
cost to the candidates or parties or their supporters bulked large in the broad- 
casting logs of the CBS Radio and Television Networks, as it did for all net- 
works. Such free coverage takes three forms: (1) straight news coverage in 
regular news programs; (2) time for set political speeches by the candidates; 
and (3) regular or special series of discussion, debate or press interview pro- 
grams. These three types of free coverage were provided in significant amounts 

3.” [ Mr. Salant’s emphasis.] ” 


an 
Salant, CBS vice president, re- 


in 1956. 


25. Finally, mention may be made of a recent (March 1959) release of a 
study by the Research Department of an advertising firm,” conducted to de 
termine the personal impression a voter gets of candidates by seeing them on 
television. The specific context of recall most frequently mentioned with re- 
spect to the Republican and Democratic candidates in the 1958 New York 
gubernatorial race shows that after the categories of “speeches,” “making 
speeches,” and “political talks,” the category of “news coverage or news reports” 
was the next most important category recalled with respect to the Republican 
candidate, while with the Democratic candidate this category of recall tied with 
“spot” announcements for the third most frequent response. Sig Mickelson, 
Vice President of CBS, and General Manager of CBS News, had this to say 
concerning said study : 

“An opinion poll found that television ranked virtually even with newspapers 
as the most important source of information in helping voters to make their 
choice. Of those questioned, 40 percent listed newspapers as the most impor- 
tant source, and 38 percent listed television. No other source rated over 10 
percent.” 

26. Section 315 of the Act provides as follows: 

“See. 315. (a) If any licensee shall permit any person who is a legally quali- 
fied candidate for any public office to use a broadcasting station, he shall afford 
equal opportunities to all other such candidates for that office in the use of such 
broadcasting station: Provided, That such licensee shall have no power of censor- 
ship over the material broadcast under the provisions of this section. No obliga- 
tion is hereby imposed upon any licensee to allow the use of its station by any 
such candidate. 

“(b) The charges made for the use of any broadcasting station for any of the 
purposes set forth in this section shall not exceed the charges made for com- 
parable use of such station for other purposes. 

“(c) The Commission shall prescribe appropriate rules and regulations to 
earry out the provisions of this section.” 

27. It was anticipated that the Commission would adopt rules and regula- 
tions to implement Section 315, formerly Section 18 of the Radio Act of 1927. 
In addition to the provision in the Act itself, there is further reference thereto 
in the Senate discussion on Section 18 (67 Cong. Rec. 12503). This Commission 
hes enacted rules and regulations with respect to political broadcasts coming 
within the provisions of Section 3815. 

(AM), 3.290 (FM), 3.590 


These are set forth in Sections 3.120 
(noncommercial educational FM), and 3.657 (TV). 
respectively, and are identical except for the elimination of any discussion of 
eharges in 3.590 relating to noncommercial educational FM stations. These 
rules relate to the definition of a “legally qualified candidate’, general require- 
ments of stations with reference to political broadcasts, rates and practices of 
Stations, and the maintenance and inspection of records. Sections 3.119/b), 
3.280(1n), and $.654(b), which use identical language, relate to the announce- 
ments required as to the sponsorship of political or controversial programs. 

28. Over the years the Commission has published its determinations with 
respect to the application and interpretation of the Act and the rules and regula- 
tions. The Commission had also made reference to its more important interpre- 





*Comments of ABC on H.R. 6810 (par, 44, infra). 


°& Public Policy 341. “Political Campaigns and the Broadcaster.” 
‘Cunningham and Walsh, Ine. 
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tations in its Annual Reports to the Congress of the United States. The filing 
of such reports is required by Section 4(k) of the Act. On September 8, 1954, 
the Commission issued a pamphlet, “Use of Broadcast Facilities by Candidates 
for Public Office’, setting forth the law, rules, and interpretations (19 FR. 
5894-5896; FCC 2ist Annual Report (1955), p. 108). This codification of its 
interpretations was brought up to date on October 1, 1958, in the pamphlet, ‘‘Use 
of Broadcast Facilities by Candidates for Public Office (Revised)” (23 F.R. 
7817-7821). 

29. In some instances in the past, the Commission had equated “use” with 
“appearance” by a candidate. We have held that the use of a broadcast facility 
entails the personal appearance of the candidate, and not another appearing for 
him (Q and A,1). Referring to an instance when a candidate appeared on a 
variety program for a very brief bow or statement, the Commission stated that 
“All appearances of a candidate, no matter how brief or perfunctory, are a 
‘use’ of a station’s facilities within Section 315.” (Q and A, 6.) The Com- 
mission has held that Section 315 contains no exception with respect to broad- 
casts by legally qualified candidates carried “in the public service” or as a 
“public service”; and a candidate’s speech in connection with a ceremonial ac- 
tivity or other public service is a 315 “use” (Q and A, 7); and it is immaterial 
whether or not the candidate used the time to discuss matters related to his 
candidacy (Q and A, 4, 46). It has been held that the appearances of a station 
owner, or a station advertiser, or a person regularly employed as a station an- 
nouncer, after they qualified as candidates for public office, are a “use” (Q and 
A, 11). Appearances on a debate format, a press conference format or a forum 
type program constitutes a “use” (Q and A, 8). A weekly report of a Congress- 
man to his constituents after he becomes a candidate for reelection has also 
been held to be a “use” (Q and A, 5). The Commission has stated that any 
appearance, even in the capacity of Director of Civil Defense or Chairman of a 
Red Cross Drive, is a use if the appearance is by a legally qualified candidate. 
Where a person becomes a legally qualified candidate upon nomination, the 
acceptance speech at the time of nomination constitutes a “use” (Q and A, 9). 

30. There are many definitions of the word use. Use, of course, generally 
means usefulness, utility, advantage or productive of benefit. In the broadcast 
field, “use” has taken on a secondary meaning. To permit a candidate to usea 
broadcast facility appears to mean, in light of radio and television, to permit an 
advantage to the candidate or inure to the benefit of the candidate. This mean- 
ing appears to be the meaning which Congress had in mind in enacting Section 
815. Congress there trusted that broadcast facilities would not be used so as to 
inure to the benefit of one candidate and to the disadvantage of another candi- 
date or candidates. As the Commission has employed the word, it seems clear 
that the word “use” is synonymous with “appearance” and that the word 
appearance is essentially the same as the word “exposure”. These words seem 
to import a meaning of showing publicly or offering to the public view or ear. 
In the instance of television, it seems apparent that it is the “exposure” itself 
which constitutes the use of the facilities without regard to the format of the 
use. We believe that it was the intent of Congress to balance insofar as it 
could the advantages and the equities which flow from exposure on the broadcast 
medium. 

31. It is evident from its wording that Section 315 contains no exceptions 
to its requirements. By the plain wording of the statute, if a licensee elects 
to permit one candidate for public office to use its station facilities, it assumes 
the duty of affording equal opportunities to “all other such candidates for 
that office.” (Emphasis supplied.) Therefore, the principal question to be 
determined here is whether, considering the unconditional language of Sec- 
tion 315, petitioners have discretion to avoid the terms, intent and purpose of 
the statute by contending that their showing of a candidate in a film clip 
on a newscast not initiated or controlled by the condidate, cannot legitimate 
ly be considered a “use” of the broadcast station by the candidate. Given the 
unequivocal language of Section 315, petitioners have the burden of establish- 
ing not only that Congress intended that certain classes of uses should be 


12 References are to the Commission’s Public Notice of October 1, 1958, “Use of Broad- 
cast Facilities by Candidates for Public Office (Revised), supra. 

%3It should be noted that nowhere do any of the petitioners deny that had such ap- 
pearance been directly initiated by the candidate, it would come within Section 315. 
Therefore, the area of disagreement centers about the issue of whether candidates’ appear- 
ances on a newscast, not initiated by them, constitute a use. 
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exempted from the statute, but also, that such exceptions are not at variance 
with the fundamental objective of the statute and the intent of Congress. 

29, With this in mind, we turn to the legislative history of Section 18 of 
the Radio Act of 1927, which, upon enactment of the Communications Act 
of 1934, was carried forward in substantially unaltered form in Section 315. 
The pleadings and briefs before the Commission contain occasional references 
to the legislative history of Section 18 of the Radio Act of 1927, Section 315, 
and to other Congressional proceedings. These references have been submitted 
to support petitioners’ interpretation of Section 315. We are of the view that 
pertinent portions of said legislative history and proceedings have been omit- 
ted and, therefore, we shall proceed to a review thereof on a more compre- 
hensive basis. 

83. Some thinking on the part of certain legislators with respect to sta- 
tion control of political broadcast material is reflected in the statement by 
Chairman Watson during hearings before the Senate Committee on Interstate 
Commerce. Chairman Watson’s statement, which occurred in a context of 
the Committee’s attempting to determine whether Zenith had abused its status 
as a licensee, is as follows (Hearings on 8S. 1 and S. 1754, 69th Cong., p. 


the CHAIRMAN. We are simply endeavoring to frame legislation here that 
will operate to prevent monopoly and abuse of the broadcasting privilege 

“Mr. McDona.p. An election, Senator, is really the only place where I can 
see that any danger of a monopoly can exist through one organization controlling 
multiplicity of stations. 

“Senator Ditxi. It might control the nature of the speeches and educational 
material sent out. 

“Mr. Herriotr. Propaganda of all kinds. 

“The CHAIRMAN. Certainly. I assume, of course, that if a conservative owned 
a broadcasting station he would not permit a lot of socialistic speeches to be 
scattered through the country; I would not if I owned one. And it would also 
operate the other way around. For example, if a Socialist owned a station he 
probably would not permit me to make a standpat Republican speech from it. 
You see, you cannot entirely divorce the human element from the equation. 

“Mr. HERRIOTT. No, there is always that element.” 

34. As shown by the Senate debates on H.R. 9971, 69th Congress, Section 18 
of the Radio Act of 1927 (carried forward later as Section 315 of the Com- 
munications Act) had its inception in an amendment to H.R. 9971, proposed by 
Senator Dill. Prior to this amendment, the language of H.R. 9971 (Section 4) 
read in pertinent part as follows: 

“Sec. 4. * * * If any licensee shall permit a broadcasting station to be used 
as aforesaid, or by a candidate or candidates for any public office, or for the 
discussion of any question affecting the public, he shall make no discrimination 
as to the use of such broadcasting station, and with respect to said matters the 
licensee shall be deemed a common carrier in interstate commerce: Provided, 
That such licensee shall have no power to censor the material broadcast.” 

This earlier proposal to treat bradcasters as common carriers when they were 
dealing with political broadcasts or controversial public issues had, in Senator 
Dill’s words “* * * caused more objection to the bill than probably all the 
other provisions combined” (67 Cong. Rec. 12358). It was to eliminate the 
common carrier provision and apparently at the same time to limit the freedom 
of licensees with respect to political broadcasts that Senator Dill proposed his 
amendment. Senator Dill’s amendment struck from H.R. 9971 the above-quoted 
language from Section 4 and substituted in lieu thereof the following (67 
Cong. Rec. 12501-2) : 

“* * * Tf any licensee shall permit a broadcasting station to be used by a 
candidate or candidates for any public office, he shall afford equal opportunities 
to all candidates for such office in the use of such broadcasting station: Provided, 
That such licensee shall have no power to censor the material broadcast under 
the provisions of this paragraph and shall not be liable to criminal or civil action 
by reason of any uncensored utterances thus broadcast.” 

Immediately upon introduction of Senator Dill’s amendment, controversy 
ensued on the Senate floor regarding what.its intent and possible effect might be. 
Beginning at the point immediately after the Chief Clerk’s reading of Senator 
Dill’s amendment, that debate is as follows (67 Cong. Rec. 12502) : 

“Mr. Watson. The Senator thereby strikes out the provision that the licensee 
shall be deemed to be a common carrier? 
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“Mr. Ditt. Yes. That was put in, as the Senator will remember, after con- 
siderable discussion, and there has been a rather general agreement among the 
members of the committee that it was an unwise phrase to use because of what 
would result to the broadcasting stations in the present state of development.” 

35. A colloquy between Senators Dill, Watson, and Cummins then occurred, 
centering about the question of what (if anything) Senator Dill’s amendment 
did to the earlier proposal to treat radio licensees as common carriers in the 
handling of controversal public issues. Senator Cummins persisted in his view 
that to declare that a broadcasting station must accept without discrimination 
the service that is asked of it, is to make it a common carrier. Concluding this 
contention, Senator Cummins stated (67 Cong. Rec. 12502—emphasis added) : 

“* * * The amendment which is now proposed is one, in my judgment, of pure 
form and will lead to some misinterpretation and misunderstanding, for when- 
ever we say that the service must be rendered without discrimination we have 
made that agency a common carrier. 

“Mr. Dit_. There is the difference that under the common carrier provision 
a radio station is compelled to take any kind of broadcasting that anybody wants 
to offer, which would mean that it would take anybody who came in order of 
the person presenting himself and would be compelled to broadcast for an hour’s 
time speeches of any kind they wanted to broadcast. This provision simply says 
that if a radio station permits one candidate for a public office to address the 
listener it must allow all candidates for that public office to do so, and to that 
extent there must be no discrimination * * *, 

“Mr. CuMMINS. I think there is something in the statement of the Senator 
from Washington that the broadcasting station is made a common carrier as to all 
-andidates for office. 

“Mr. Dit. If it permits one candidate—but it need not permit any candidate 
In other words, a station may refuse to allow any candidate to broadcast; but 
if it allows one candidate for governor to broadcast, then all candidates for 
governor must have an equal right; but it is not required to allow any candidate 
to broadcast. 

“Mr. CUMMINS. I think there is that distinction. 

“Mr. Dit. It can regulate, but it cannot discriminate under this provision. 
* * * 

“Mr. CuMMINS. Of course, the Senator understands that the effect of the 
amendment now offered is to deny to all candidates the use of the broadcasting 
station. 

“Mr. Ditt. Unless it permits one candidate to use it. 

“Mr. CUMMINS. But the Senator knows that if it permits one there will be 
enough others to insist upon the use of the service to take up all the time of 
the broadcasting stations. 

“Mr. Driv. I will say to the Senator that at present they are not required 
to allow anybody to speak over the radio. Under the House bill they can allow 
one man to speak and forbid everybody else to speak. I felt that was not the 
proper thing. If a station permitted a candidate for Congress to broadcast, 
then other candidates for Congress should have an equal right. 

“Mr. CUMMINS. My own view of it is that this must become a common car- 
rier service. I think that all the rules we apply to common carriers must finally 
apply to this particular agency. 1 am not going to develop that though, be- 
cause it would delay the consideration of the bill; but it is obvious to me that 
if we are going to allow it to be used for political purposes at all it will become 
a common carrier as to political service, and the Senator is simply providing a 
situation in which broadcasting will be denied to political candidates. 

“Mr. DILL. It is now if the broadcasters see fit to deny it. J think it would be 
better to deny it altogether than to allow the candidate of one party to broad- 
cast and the candidate of the other party not to be able to secure the same right. 

“Mr. MAYFIELD. Mr. President, will the Senator yield? 

“Mr. Diti. Certainly. 

“Mr. MAYFIELD. If the Senator’s amendment is adopted and becomes the law 
and a lecturer desired to deliver a lecture on bolshevism or communism, he would 
be entitled to do so. 

“Mr. Dit_. He would not. 

“Mr. MAYFIELD. I disagree with the Senator. 

“Mr. DILL. The amendment only provides for candidates for political offices. 
If a candidate wanted to speak on that subject as to his candidacy, then he could 
deliver such a speech.” 
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36. Following the portion previously quoted, a short discussion between’ Sen- 
ators Bratton and Dill took place on whether a provision should be added to 
Senator Dill’s amendment to treat licensees as common carriers when it came 
to broadcasts by political candidates. Senator Fess asked a question, the re- 
sponse to which bears on the question whether Congress intended that “non- 
political appearances” by a candidate were intended to come within Section 18. 
Senator Fess’ question, together with Senator Dill’s reply, are as follows (67 
Cong. Ree. 12503) : 

“Mr. Fess. Mr. President, before we dispose of this matter I should like to have 
the attention of the Senator from Washington, as I have not previously read the 
amendment. It would appear to me from the first part of the paragraph, begin- 
ning with line 5, the amendment would mean this, although I am sure the Senator 
does not intend to write this meaning into the amendment: that an individual 
being a candidate for an office, Senator of the United States, for example, might 
be invited to speak somewhere on the occasion of some great celebration where 
what he was going to say would be broadcasted. He would not talk on the sub- 
ject of politics at all, he might be talking on something entirely free from his 
interests, but in the interests of the community at large. I read in this amend- 
ment that he could not accept the invitation to speak over the radio unless the 
candidate who might be running against him in the same election should be 
invited likewise to speak. I know the Senator from Washington does not mean 
so to provide. 

“Mr. Ditt. Mr. President, I recognize that the construction stated by the Sen- 
ator from Ohio might be put upon the amendment; but, if the Senator will 
examine the amendment, he will find that following this provision is the state- 
ment that the Commission shall make rules and regulations to carry out the pro- 
vision. It seemed to me to be better to allow the Commission to make rules and 
regulations governing such questions as the Senator has raised rather than to 
attempt to go into the matter in the bill.” 

37. Following the Fess-Dill colloquy, there was a short discussion on Congress’ 
power to immunize licensees from damages for defamation. Senator Howell 
then made the following observations on the desirability of treating all contro- 
versial public issues on parity (67 Cong. Rec. 125083-4—emphasis added) : 

“Mr. Howe.ti. Mr. President, radio affords such a unique facility of pub- 
licity that one has to think very carefully lest he go astray, thinking of news- 
papers and reasoning by analogy. This vehicle for publicity is entirely different 
from any other with which we are familiar. We have tens of thousands of news- 
papers, magazines, and other publications, but there is now from necessity, and 
will be hereafter, only a limited number of radio stations 


* * * * * ae * 


“We are all familiar with the results of propaganda, its dangers and its 
advantages; and the question which we are called upon to settle now is how 
the public may enjoy the advantages of broadcasting and avoid the dangers 
that may result therefrom. It must be recognized that, so far as principles and 
policies are concerned, they are major in political life; candidates are merely 
subsidiary. We recognized that fact when this bill was formulated, and pro- 
vided that if a radio station allowed the discussion of a public question it must 
afford, if requested, an opportunity to present the other side. [Senator Howell 
then discussed the original provision of H.R. 9971, 69th Cong., which would 
have treated radio licensees as common carriers in the broadcasting of political 
speeches or public questions. ] 


Be * * * * 2 * 


“Mr. President, to perpetuate in the hands of a comparatively few interests 
the opportunity of reaching the public by radio and allowing them alone to de 
termine what the public shall and shall not hear is a tremendously dangerous 
course for Congress to pursue * * *. Are we to consent to the building up 
of a great publicity vehicle and allow it to be controlled by a few men, and em- 
power those few men to determine what the public shall hear? 

“Tt may be urged that we do that with the newspapers. Yes, that is true; 
but anyone is at liberty to start a newspaper and reply. Not so with a broad- 
casting station * * *. If any public question is to be discussed over the radio, 
if the affirmative is to be offered, the negative should be allowed upon request 
also, or neither the affirmative nor the negative should be presented. 

“We furthermore provided in this bill that if one candidate was allowed to 
address his constituency his opponents should be allowed to make addresses 
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also, and if all could not have this privilege then no one should have the priv- 
ilege. Is not that fair and just? 
* * * * * * * 


“Mr. President, if all candidates cannot be heard, none should be heard, 
If both sides of a question cannot be heard over a particular radio station, none 
should be heard. I can not emphasize this too strongly. It is a matter of tre- 
mendous importance, because every day radio is reaching more and more homes 
* * * 9 

88. Following consideration of Senator Dill’s amendment, the House and 
Senate conferees made certain changes in the language thereof, and incorporated 
this amendment into Section 18 of the Radio Act of 1927. As reported out by 
the Conference Committee (House Document 1886, and Senate Document 200, 
69th Cong. 2d Sess.), and subsequently enacted, Section 18 provided as follows: 

“Sec. 18. If any licensee shall permit any person who is a legally qualified 
candidate for any public office to use a broadcasting station, he shall afford 
equal opportunities to all other such candidates for that office in the use of such 
broadcasting station, and the licensing authority shall make rules and regula- 
tions to carry this provision into effect: Provided, That such licensee shall have 
no power of censorship over the material broadcast under the provisions of 
this paragraph. No obligation is hereby imposed upon any licensee to allow the 
use of its station by any such candidate.” 

39. That Section 18 was intended to provide for equality of treatment of politi- 
cal candidates is reflected in subsequent statements of Congressional committees. 
In the 72nd Congress, an amendment designed to extend the requirements of 
Section 18 was passed by both Houses. This extension was initiated in the Sen- 
ate Committee on Interstate Commerce which offered the following explanation 
therefor : 

“The purpose of the amendment is to extend the requirement of equality of 
treatment of political candidates to supporters and opponents of candidates, and 
public questions before the people for a vote. It also prohibits any increased 
charge for political speeches.” “ 

In conference, the Senate version was accepted by the House, the report of the 
House conferees stating: 

“This amendment broadens Section 18 of the Radio Act of 1927, generally re- 
ferred to as the ‘political section’ designed to insure equality of treatment to 
candidates for public office, * * *”* 

The above amendment did not become law because of a pocket veto by the 
President. 

40. When Section 315 was being considered by the 73rd Congress, it contained 
the amendment which was the subject of the above veto. In the report of the 
Senate committee, the following statement was made with respect thereto: 

“This section extends the requirement of equality of treatment of political 
candidates to supporters and opponents of candidates, and public questions before 
the people for a vote * * * .”* 

41. There have been numerous attempts over the intervening years to find a 
better approach to the manner in which political candidates using the airwaves 
should be treated. Except as hereinafter indicated, those proposals did not 
deal with the precise question in issue here, i.e., whether showing a film clip 
of a candidate on a newscast constitutes a Section 315 use. However, since 1956, 
Section 315 has come in for detailed scrutiny, particularly in the 1956 hearings 
before the House Interstate and Foreign Commerce Committee on H.R. 6810, 
84th Cong., 2d Sess., which considered the CBS-sponsored amendment to exempt 
news and other broadcasts from Section 315. That amendment proposed to add 
the following language to Section 315. 

“Appearance by a legally qualified candidate on any news, news interview, 
news documentary, panel discussion, debate, or similar type program where the 
format and production of the program and the participants therein are deter- 
mined by the broadcasting station, or by the network in the case of a network 
program, shall not be deemed to be use of a broadcasting station within the 
meaning of this subsection.” 

42. The comments filed and the testimony offered by interested parties are 
contained in a printed document entitled “Hearings before a Subcommittee of 





48. Rept. No. 564, 72nd Cong., 1st Sess., p. 10. 
16 76 Cong. Rec. 5038. 
16S. Rept. No. 781, 73rd Cong., 2d Sess., p. 8. 
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the Committee on Interstate and Foreign Commerce—House of Representa- 
tives—Highty-Fourth Congress—Second Session—on Miscellaneous Bills to 
amend the Communications Act of 1934.” At the request of the above Subcom- 
mittee, the Commission filed comments on the proposed amendment (p. 31). In 
said comments, the Commission (Commissioner Doerfer dissenting) stated in 
pertinent part: 

“Passage of the bill might well make possible the granting of some additional 
free time to the candidates of the major parties in presidential election cam- 
paigns. On the other hand, however effective the instant proposal might be in 
achieving its avowed objectives, it would also result in opening the door to pos- 
sible discrimination in the political broadcast field to an extent not now possible. 
The bill would remove entirely the definite existing standards of section 315 
insofar as the types of programs enumerated in the bill are concerned. In 
place of the definite existing standards would be left the more vague, overall 
standard of ‘fairness,’ which would eliminate any statutory requirement for 
stations to provide equal opportunities, even to candidates of the major parties. 
The Commission would be called upon to decide, for example, whether it was 
fair for a network or station: 

“(1) To have candidate X debate a spokesman for candidate Y and not give 
time to candidate Y himself. 

“(2) To have Senator A, a candidate for reelection in a close and pivotal race, 
debate Senator B of the other major party, who might not be up for reelection 
or whose election might be assured, and not give time to Senator A’s opponent. 

“(3) To give one of the exempt types of program time to ©, a candidate for 
the congressional nomination of one party, and not give time to D, his opponent 
for the same party’s nomination. 

“It should also be noted that problems and complaints concerning censorship 
would also arise, since the proposal would exempt the type of programs listed 
from the prohibition against censorship of political broadcasts as well as from 
the other provisions of section 315. 

“It appears almost certain that complaints of abuse of fair treatment under 
the relaxed standards from candidates of major parties as well as from minor 
candidates would be frequently filed with the Commission. It is clearly not the 
purpose of the relaxed provisions proposed in the bills to permit any partisan 
discrimination by the station licensees or networks; on the contrary, the Com- 
mission’s continuing authority under the general public interest standards to 
insure fairness has been cited as evidence that the proposed new discretion given 
licensees would not be abused. But absent the fixed and relatively clear stand- 
ards for treatment of candidates, presently provided by section 315, and the 
interpretations thereof, which have been worked out and published by the Com- 
mission over a period of years, it will be difficult if not impossible for the Commis- 
sion to determine, in particular cases, what sort of treatment short of equal 
treatment is nevertheless ‘fair.’ 

“There is, moreover, a serious question as to how effective, from a practical 
standpoint, any Commission action could be in protecting candidates against 
discrimination in the particular election in which they are running. For while 
the Commission can require a station to comply with the existing definite stand- 
ards of section 315 immediately, it is doubtful whether under the general fairness 
principle, it can do more than raise an inquiry for eventual resolution when the 
station license comes up for renewal. Since ‘fairness’ has been held to be an 
aspect of overall programming to be considered as part of the Commission’s 
regular licensing processes, it would be difficult to make any preliminary determi- 
nation of such overall fairness on the basis of an individual complaint of lack 
of fairness in a campaign or a few programs therein. 

“It should be noted that while the proposed amendment has been advanced, in 
large part, as a cure for the problems arising from the presence of a multiplicity 
of legally qualified candidates of minor parties in presidential elections, it is in 
fact much broader in its scope and would, to a significant degree, repeal section 
315 for all elections, and with respect to all candidates, major or minor. 

“Tt is not believed that there is a problem with respect to multiplicity of minor 
party candidates in nonpresidential elections comparable to that obtaining in 
presidential elections, and therefore it does not appear that the proposed changes 
in section 315 would normally be necessary in order to permit stations to give free 
time to candidates in such nonpresidential elections. In nonpresidential elections 
the proposal would raise the possibility of discrimination between candidates 
without achieving any discernible benefits. 
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“For the foregoing reasons the Commission believes that any benefits from this 
proposal would be limited in scope, and that its enactment would result in raising 
serious legal and administrative problems that might jeopardize the rights of 
political candidates to receive equal treatment in the use of radio and television 
facilities.” 

The then Chairman of the Commission testified against the bill. The Bureay 
of the Budget filed a statement in which it said (p. 34): 

“The Chairman of the Federal Communications Commission in the report he is 
making to your committee on this bill recommends against enactment of H.R. 
6810 for several reasons set out therein. 

“The Bureau of the Budget concurs with the views contained in this report and 
recommends against enactment.” 

43. The views of NBC, CBS and some of our correspondents with respect to 
the above amendment are pertinent. NBC and CBS supported the proposed 
amendment. The representative of the National Association of Broadcasters 
testified as follows (p. 310): 

“The association, Mr. Chairman, has considered this bill and the board of 
directors felt that we should not take a position on this because of the possibility 
or the feeling that there may be differences among members of the broadcasting 
industry on that. I am sure you can understand we only normally testify on mat- 
ters that affect the entire industry. Therefore, I am not authorized and have no 
statement to make on behalf of the association.” 

A statement filed by William P. Rogers, Deputy Attorney General (p. 33), 
took the position that ‘Whether or not this bill should be enacted constitutes 
a question of legislative policy concerning which the Department of Justice 
prefers to make no recommendation.” 

44. The American Broadcasting Company filed comments opposing the above 
amendment, stating as follows (p. 358) : 

“The American Broadcasting Co. is opposed to H.R. 6810 which would modify 
section 315 of the Communications Act to include provision that appearance 
by a legally qualified candidate on any news, news interview, news documentary, 
panel discussion, debate, or similar type program where the format and pro- 
duction of the program and the participants therein are determined by the 
broadcasting station, or by the network in the case of a network program, shall 
not be deemed to be use of a broadcasting station within the meaning of 
section 315. 

“As section 315 presently stands, a broadcaster is under no obligation to 
permit a legally qualified candidate for public office the use of his station. 
However, once he does permit such candidate the use of his facilities, he is 
required to ‘afford equal opportunities to all other such candidates for that 
Office * * %,’ 

“From the language of the statute, the intention of the legislators is clear; 
legally qualified candidates of all parties shall be given equal opportunity with 
respect to use of broadcasting facilities. As licensees accorded the right to a 
television channel or broadcasting frequency, the responsibilities which accom- 
pany these privileges are weighty and section 315 merely proscribes in par- 
ticular the responsibilities of the broadcaster in the field of political broadcasts 
wherein political candidates appear. 

“While it is true that there may be certain disadvantages in the present 
section 315, the basic guaranty provided therein to all legally qualified candi- 
dates is, in our opinion, of maximum importance and outweighs any possible 
disadvantages. 

“With the ever-increasing role which television plays, it cannot be denied 
that any exposure of a candidate on television is advantageous to him. Even 
if the program were confined to discussion of a particular issue and did not 
permit direct campaigning, the fact that the public will be able to see the 
‘andidate in action expressing his views, even on a nonpolitical subjects, pro- 
vides a good opportunity for the public to become acquainted with him. This 
privilege should not be left to the broadcaster to dispense unregulated by law. 
The requirement of operating in the public interest is not sufficient. The can- 
didate of a minority party needs the protection of a law which guaranties to 
him that his opposing candidate cannot be given this valuable exposure at no 
cost to him without the broadcaster according the minority candidate similar 
opportunity. 

“Section 315 does not extend to programs wherein candidates may be advo- 
eated or discussed, or election issues discussed by others appearing on their 
behalf. The major problems raised by section 315 and emphasized by those 
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who advocate its amendment are the limitations imposed upon the broadcaster 
in scheduling debate and forum-type programs wherein candidates appear with- 
out cost to themselves. The advocates of H.R. 6810 point out that this type 
of programing is presently impossible since, under section 315, the broadcaster 
would become obligated to accord similar use of his facilities to every other 
candidate who came within the definition of ‘a legally qualified candidate’ as 
more specifically defined by FCC rules and regulations. It is to be pointed 
out, however, that this type of programing can still be scheduled without 
any burden of granting time to minority candidates if the speakers chosen 
are not the candidates themselves. In other words, we still can have the 
Lincoln-Douglas debate with Messrs. Hall and Butler as the debaters. Even if 
section 315 were amended as is presently proposed, it is difficult to conceive that 
the presidential candidates themselves would agree to participate in a Lincoln- 
Douglas type debate. The fact that presidential candidates are almost never in 
the same city at the same time is only one of the many obstacles which would 
make this type programing difficult to schedule. 

“Under section 315 as presently construed, each candidate for office knows 
that with respect to use of broadcasting facilities he will be accorded similar 
treatment as his opponent. While the political scene is as presently constituted 
with two major parties, it may seem of less importance that candidates of 
parties who represent fractional interests in our country be accorded the 
same opportunity as those representatives of the major parties. It is, however, 
impossible to foresee that this situation will always remain and the possibility 
of a third party is ever present. The broadcaster should not be put in a position 
where he makes the decision that the third-party candidate is of less importance 
than the candidates of the two other parties and therefore need not be given 
equal treatment. 

“It is our opinion that by working out problems as they arise on a case-to-case 
basis and by Commission interpretation, the minor disadvantages of section 
315 can be remedied. The unusual situations, as for example the case of Wil- 
liam R. Schneider who in 1952 protested to the Commission and was finally 
given 2 half hours of free network time over CBS, are few and far between; 
the guaranties provided by section 315 are basic and a necessary protection 
to all present and potential candidates and should not be disturbed. The im- 
portance of continuing to guarantee to a political candidate the same access to 
the airways as his opponent cannot be underestimated.” 

45. Of particular signficance also are the following excerpts from the testi- 
meny of Mr. Richard S. Salant, Vice President of CBS. In discussing the 
effects of Section 515 as it presently reads, Mr. Salant stated (Hearings, pp. 
174-5) : 

“Preventing such debates is only one of the unfortunate consequences of Sec- 
tion 315(a). Section 315(a) also tends to dilute broadcasters’ efforts most ef- 
fectively to present significant campaign issues. It tends to reduce broadcasters 
to third-class membership in the free press by precluding the electronic journal- 
ists from exercising the kind of news judgment which all other members of 
the press are constitutionally guaranteed * * * 


* * * * * * a 


“* * * We will have to be very careful about presenting on our news, panel, 
interview and public affairs programs well-known candidates for the nomina- 
tion, because we know that by doing so we will place ourselves under the ob- 
ligation of section 315(a) to put a potentially unlimited number of people, in 
whom the public has no interest at all, on the air.” [Emphasis supplied.] 

Along the same lines, reference may again be made to the 1958 edition of 
Public Policy (Graduate School of Public Administration, Harvard University) 
which contains an article by Mr. Salant on “Political Campaigns and the Broad- 
caster.” In his article, Mr. Salant states (8 Public Policy 341) that: 

“But in any event, paid political broadcasts and political coverage is only one 
facet of the broadcaster’s role during campaign periods. Coverage at no cost 
to the candidates or parties or their supporters bulked large in the broadcasting 
logs of the CBS Radio and Television Networks, as it did for all networks. 
Such free coverage takes three forms: (1) straight news coverage in regular 
news programs; (2) time for set political speeches by the candidates; and (3) 
regular or special series of discussion, debate or press interview programs. 
These three types of free coverage were provided in significant amounts in 
1956.” [Mr. Salant’s emphasis. ] 

Later in his article, Mr. Salant, in discussing network coverage of the 1952 
Fisenhower-Nixon campaign, particularly the incident relating to General Eisen- 
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camer decision to retain Senator Nixon as the vice presidential candidate 
states: , 

“It was a dramatic day, the public interest was great and the excitement 
large. As part of its on-the-spot news service, the CBS Radio Network inter- 
rupted its regular schedule to broadcast the meeting of the General and the 
Senator and their speeches from Wheeling. The public heard the dramatic de- 
cision at the moment it was announced—and heard directly the two principal] 
participants in the historic drama. Yet, of course, the General and the Senator 
were candidates within the meaning of Section 315. CBS, therefore, by doing 
what any sensible standard of electronic journalism would have dictated as 
being in the public interest, put itself under the legal obligation of providing 
similar free time to each of the opposing presidential and vice presidential can- 
didates * * *” (8 Public Policy 349). 

46. Some brief reference is warranted to the hearings held before a Senate 
Subcommittee on Privileges and Elections of the Senate Committee on Rules 
and Administration, on “1956 Presidential and Senatorial Campaign Contribu- 
tions and Practices.” During the course of these hearings, problems arising 
under Section 315 came in for considerable discussion. Of particular pertinence 
here are two remarks by Senator Gore, Chairman of the Subcommittee. At 
one point, in reply to a statement of Mr. Jahnke, representative of the 
American Broadcasting Company, Senator Gore stated (Hearings, p. 154) : 

“Senator Gore. Whatever the answer to that series of questions may be, the 
basic fact remains that the use of the airways is a privilege granted by the 
Government. It is within the right of the Government to attach such conditions 
as it may deem wise and reasonable to the granting of that privilege, and I 
would not want to sit idly by and let the recipient of so great a benefit say that 
the attachment of such condition would be discriminatory. You would still be 
favored as a licensee.” 

This same thought was repeated by Senator Gore, in response to a proposal 
by Harold BE. Fellows, President, NARTB, that Section 315 be repealed and the 
handling of political broadcasts be left to the judgment of licensees. Senator 
Gore’s observations (Hearings, p. 169) are as follows: 

“Senator Gore. I would like to observe that you and the other spokesman 
have, in my opinion, made an appealing case for the repeal of section 315. The 
Congress must, however, proceed with caution in that regard. 

“One illustration has been given that would serve the point. Three minutes 
on the Ed Sullivan show is a very valuable matter politically.” 

“Mr. FeELLows. I would have to agree with that, Senator. 

“Senator Gore. Far more valuable than is the purchase of some time when 
the listening and viewing audience would be much smaller, as you know. The 
Congress must safeguard the right of fairness between the contending parties 
for political favor. 

“Mr. Fettows. Mr. Chairman, I think the broadcasting industry is completely 
aware of evaluations, and I think in an attempt to give so-called equal oppor- 
tunity or to even up, it will take all those matters into consideration. It has 
in all other instances. It has built a record of having done so. They know the 
difference between 6 o’clock at night. They know the advantages of certain 
spots and certain times that have certain conditions, and if they devote them- 
selves to the business of attempting to live up to their responsibility I don’t 
think there is any problem. They have handled themselves beautifully along 
all other lines, and I am quite sure they would in the matter of political broad- 
casting. 

“Senator Gore. I am inclined to agree with you. Of course, television differs 
from newspapers in several respects. One is the Government does not assign 
a circulation area to a newspaper. It does in fact assign a coverage area and 
grants a license for the operation within the coverage area for a TV station.” 

47. Certain portions of the testimony of Mr. Salant, before the above Sub- 
committee on Privileges and Elections, are of particular significance. On 
pages 139-140 of the report of the hearings he testified as follows. (Emphasis 
added.) 

“Senator MANSFIELD. Mr. Salant, just a few days ago the President appeared 
at the end of a TV program on some network having to do with civil defense. 

“Mr. Moore. What has been the reaction to that? I think he spent 3, 4, or 5 
minutes explaining it and appeared before the American people. 

“Mr. Satant. I am glad you asked that, because it emphasizes the in- 
consistencies under section 315. 
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“After the Community Chest problem, and after we had put that to the FCC 
for a ruling, we then got the civil-defense request. That we got quite late, and 
it was scheduled for Sunday. Now, we felt that we couldn’t go forward with that 
without a ruling from the FCC, too, and there was too little time. So our general 
attorney called up the General Counsel of the FCC for a quick ruling from him, 
and he said that he didn’t know how the FCC would rule, but he felt that this 
came within 315 as a firsthand impression. I don’t want to commit him. 

“Then we said, ‘But what would happen if we put it in one of our regular 
news programs, an excerpt or all of it, as a part of the whole news program? 
Certainly we were entitled to have appearances in an ordinary news program,’ 
and he said, ‘Yeah, I guess so. I dowt know how that would come out’ 

“So we took a chance and put it in a news program on Sunday. I don’t know 
what the reactions are going to be yet. 

“Mr. Moore. It does indicate the problems that confront you under section 315. 

“Mr. SALANT. I beg your pardon? 

“Mr. Moore. It does indicate the difficulties of the problem under section 315. 

“Mr. SALANT. Precisely, because we would have no hesitation, of course, of 
putting the President on for Community Chest or for civil defense in a non- 
campaign period, This is part of our job. We want to do it.” 

48. On the basis of the foregoing legislative history relating to Senator Dill’s 
amendment deleting the common carrier reference, certain conclusions can 
reasonably be drawn regarding the intent of Congress in enacting Section 18. 
However, before proceeding to those conclusions, we should like to state that 
we in no way contend that the debates are in and of themselves dispositive of 
the precise issue as to whether an appearance by a candidate on a film clip 
used during a newscast constitutes a “use” within the meaning of Section 315. 
Indeed, it is recognized that the legislative history of both the Radio Act of 
1927 and the Communications Act of 1934 is barren of specific mention of the 
problem involved here, which is perhaps inevitable, considering the then tech- 
nical infancy of television and the fact that program formats available to 
candidates had not yet evolved to their present degree of sophistication. How- 
ever this may be, we are of the opinion that the history relating to the Dill 
amendment is of crucial importance for another reason: It provides firsthand 
evidence of what the sponsor of the amendment leading to Section 18 of the 
Radio Act intended should be its primary and dominant purpose. 

49. In our opinion, the only reasonable conclusion which can be arrived at, 
consistent with Senator Dill’s statements regarding what he intended through 
his amendment, is that the primary and dominant purpose of Congress in en- 
acting Section 18 was to put it beyond the power of a licensee to determine 
which legally qualified candidates for a particular office should be heard via 
radio, once the station had permitted one candidate for that same office to use 
its facilities. This conclusion is reinforced by considering that despite Sena- 
tor Cummins’ predictions that the equal treatment of all candidates might in 
practical operation lead to a drying up of political broadcasting because of the 
numerous demands for equal time which would follow if time were granted to 
one candidate, Senator Dill continued to insist that it “was not the proper 
thing” to permit a licensee to discriminate among candidates, and that “it would 
be better to deny it [broadcasts by candidates] altogether than to allow the 
candidate of one party to broadcast and the candidate of the other party not 
be able to secure the same right.” Further, it can be concluded from Senator 
Dill’s response to Senator Mayfield regarding the right of one to speak on an 
unpopular subject so long as he was a candidate for office, that Senator Dill 
apparently felt that the unpopularity of a candidate’s views were no grounds 
for denying him equal access to a station’s facilities.” 

50. Thus far, our concern with the legislative history of Section 18 has been 
with establishing what we believe Congress intended as the primary and domi- 
nant function of that section and, derivatively, of Section 315 of the Com- 
munications Act of 1934. For the most part, the petitioners appear to have 
overlooked the broad impact of this part of the legislative history, preferring 
instead to make isolated references to selected portions thereof, from which 
they would spell out the proposition that Congress had in mind only direct 
political speeches when it enacted Section 18. Thus, the Attorney General 





4% Those prospects do, of course, enter into determining editorially the newsworthiness of 


acandidate. But needless to say, Section 315 is not conditioned in terms of newsworthiness 
of a candidate. 
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relies on Senator Dill’s statement (67 Cong. Rec. 12502) that Section 18 “simply 
says that if a radio station permits one candidate for a public office to address 
the listener it must allow all candidates for that public office to do so, and to 
that extent there must be no discrimination.” (The Attorney General’s empha- 
sis.) Similarly, in its Supplemental Petition for Reconsideration (pp. 19-20), 
CBS relies on this same statement to support in part its claim that “* * * the 
real concern of the Congress was with the broadcast by candidates of political 
speeches—not just any broadcast involving a person who was a candidate.” In 
addition, CBS relies on two other references, one covering “a speech [a candi- 
date| wants to broadcast” (67 Cong. Rec. 12356). (Emphasis in both instances 
supplied by CBS). We believe that these contentions completely ignore the 
fact that nonpolitical uses can confer an invaluable benet vn a candidate, thus 
obtaining exposure to television audiences. What is more, they fail to take into 
account that when Congress declared that all candidates for the same office 
should have equal opportunities, it undoubtedly intended that this equality of 
opportunity should extend to enjoying the advantages of radio and television. 
Thus, to hold that Congress intended that only strictly political addresses via 
radio would entitle a candidate’s opponents to equal opportunities would require 
us to blind ourselves to the reality that exposure, appearances, and uses of a 
nonpolitical nature may confer substantial benefits on a candidate thus favored.” 
Moreover, so to hold would require us to close our eyes to the more sophisticated 
formats of political programming which have evolved in recent decades, and 
which formats, though not strictly “direct” addresses to an audience, seek 
through their informality to present a candidate’s view every bit as much as the 
political speech. In view of the advantages to a candidate resulting from 
exposure on television, it is reasonable to conclude that since Congress’ primary 
and dominant purpose in enacting Section 18 was to equalize the advantages 
of radio and television broadcasting to candidates by requiring equal oppor- 
tunities in the use of such facilities, there is no basis for limiting Section 315 to 
strictly political addresses. 

51. We are of the opinion that this result is consistent with the Fess-Dill! 
colloquy. It seems indisputable to us from Senator Dill’s reply to Senator Fess 
that he himself recognized that the interpretation placed on Section 18 by Sena- 
tor Fess—that Section 18 could be construed to apply to nonpolitical appear- 
ances of a candidate—was a valid and permissible one. From the balance of 
Senator Dill’s reply—that he deemed it better to permit the Radio Commission 
to approach questions of interpretation on an ad hoc basis rather than by 
attempting detailed statutory language covering every possible situation which 
might arise—it can further be concluded Senator Dill intended that the Commis- 
sion should be free through appropriate interpretation to determine which 
usages were covered by the statute. This is what the Commission has con- 
sistently done over the years and as is indicated in its 1954 and 1958 Public 
Notices, it has held that Section 315 applies to any use by a candidate, irrespec- 
tive of the alleged nonpolitical nature of such appearances or use. As has been 
noted above, successive committees of Congress interpreted Section 18 as having 
been “designed to insure equality of treatment to candidates for public office.” 

52. Petitioners appear to recognize this, but the essence of their arguinents 
is that Congress did not intend that Section 315 should extend to appearances by 
a candidate on film clips during a television newscast, since, they claim, the 
eandidate has himself not made the use, but hos been “used” by the station. 
Thus, they contend that appearances on newscasts should be exempted from 
Section 315. They further contend that the effect of our ruling of February 
19th is to restrict a station in its news gathering functions. As we have indi- 


% Westinghouse (Petition for Reconsideration, pp. 3—4) has also relied on a statement 
of Senator Howell, explaining what Congress had in mind in enacting Section 18, in which 
Senator Howell refers to a member of Congress “who had been invited to speak to his 
constituency,” and to another instance in which a station “after extending an invitation 
tn a public official te speak” had required a manuscript to be submitted.  [ Westinghouse’s 
emphasis.] From this, Westinghouse appears to argue that Section 18 intended to apply 
only to cases where the candidate had been invited to speak. ‘The surrounding context 
from v hich these ovotations have been taken (68 Cong, Rec, 4152) unmistakably indicates. 
however, that what was being considered here was the prohibition on a licensee from 
censoring political speeches, not equality of access to the airwaves. 

™ We say “may” advisedly., since obviously, one can postulate situations in which no 
demonstrable benefits could follow an appearance. But Section 315 is in no way con- 
eerned with the actual effect of a candidate’s use, since:as much as it purports to equalize 
is access to the airwaves. It is obvious that once equal opportunities have been extended, 
the candidates from that point on must stand or fall on their own merits. 
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eated, resolution of this question before us requires that Section 315 be con- 
strued in that manner which is best designed to effectuate Congress’ primary 
and dominant purpose in enacting Section 315, with due recognition to the 
practical differences between newspapers and broadcast stations. According- 
ly, we turn to that part of the legislative history of Section 18 where, following 
the Fess-Dill colloquy, Senator Howell made the remarks quoted above (67 
Cong. Rec. 12503—4, including the following: 

“Mr. President, to perpetuate in the hands of a compartively few interests the 
opportunity of reaching the public by radio and allowing them alone to de 
termine what the public shall and shall not hear is a tremendously dangerous 
course for Congress to pursue * * *. Are we to consent to the building up of a 
great publicity vehicle and allow it to be controlled by a few men and empower 
those few men to determine what the public shall hear? 

“It may be urged that we do that with the newspaper. Yes, that is true; but 
anyone is at liberty to start a newspaper and reply. Not so with a broadcasting 
station. * * * If any public question is to be discussed over the radio, if the 
afirmative is to be offered, the negative should be allowed upon request also, 
or neither the affirmative nor the negative should be presented. 

“We furthermore provided in this bill that if one candidate was allowed to 
address his constituency his opponents should be allowed to make addresses also, 
and if all could not have this privilege then no one should have the privilege. 
Is not that fair and just? 

* * . * - a 


“Mr. President, if all candidates can not be heard, none should be heard. If 
both sides of a question can not be heard over a particular radio station, none 
should be heard. I can not emphasize this too strongly. It is a matter of 
tremendous importance, because every day radio is reaching more and more 
homes: * * *’’) 

538. We have again quoted Senator Howell’s observations since, in our 
opinion, they demonstrate an awareness at the time Section 18 was enacted of 
vital and crucial reasons why Congress considered it appropriate to treat 
licensees differently from newspapers. It has also been quoted for the reason 
that the petitioners have studiously avoided considering what bearing a 
licensee’s use Of the public domain has on the problem at hand, a consideration 
which goes to the very heart of the problem. From Senator Howell’s ob- 
servations, it should be at once apparent that Congress’ concern was with pro- 
viding equal opportunities to all candidates for the same office, not only to 
“some”, or “substantial”, or “licensee-determined-newsworthy” candidates. 
Rather, Senator Howell's observatious serve to refute the fundamental iallacy of 
the petitioners’ arguments why we should, by interpretation, exempt appear- 
ances on newscasts from Section 315. That fallacy fiows, to paraphrase 
Senator Howell, from petitioners having gone “astray, thinking of [themselves 
as] newspapers.” 

54. It is true that news presentation by radio and television stations is of 
inestimable value to the public interest, a proposition with which no one can 
quarrel. It can be admitted also that a licensee, in its newsgathering functions, 
may be classified as an “electronic journalist.” But it simply does not follow from 
this classification that station licensees have in every instance the exact freedom 
of choice in presenting the news that a newspaper enjoys. For all practical 
purposes, the respective areas of editorial choice are co-equal as between 
newspaper and radio, subject to the vital difference however, that station licensees 
must be fair in presenting all important views on controversial public issues, 
and most importantly, subject to the explicit condition of Section 315 that candi- 
dates for public office must not be treated on a discretionary basis. As has 
been noted, these vital differences rest on the limited availability of spectrum 
space, as well as Congress’ undoubted right, in consideration of the nature 
of the spectrum, to condition the use of the public domain in a manner designed 
to prohibit the abuses which might follow licensee disCretion. 

55. With this in mind, we turn to the petitioners’ claims that Section 315 
should not be construed to apply to appearances by a candidate on newscasts 
not initiated by him. Petitioners argue that Section 315 cannot be so construed. 
Apparently also they would agree with the Attorney General’s argument (memo- 
randum, p. 2) that “fair yet comprehensive news coverage can best be assured, 
not by applying Section 315 as the Commission has done in Lar Daly. but by 
common-sense application of the Communications Act’s ‘public interest’ stand- 
ard which requires television and radio stations to make a fair presentation 
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of public issues (See 47 U.S.C. 307, 309).” Whatever the appeal of this argu- 
ment, we are of the opinion that there is no legal basis for exempting appearances 
by candidates on newscasts from Section 315, irrespective of whether the appear- 
ance was initiated by the candidate or not. We are further of the opinion that 
when a station uses film clips showing a candidate during the course of a 
newscast, that appearance of a candidate can reasonably be said to be a use, 
within the meaning and intent of Section 315. In short, the station has permitted 
a benefit or advantage to accrue to the candidate in the use of its facilities, thus 
placing itself under the statutory obligation to extend equal opportunities to 
opposing candidates in the use of its broadcasting station. In our opinion, 
only through this interpretation of Section 315 can Congress’ unequivocal man- 
date that all candidates for the same office shail be treated equally be effectively 
carried out, taking into account the possible benefits or advantages which accrue 
in favor of a candidate thus given exposure on television. It may, of course, 
seem that such a holding is harsh or unduly rigid and that within the area of 
political broadcasts, it has a tendency to restrict radio and television licensees 
in their treatment of campaign affairs. Jf this be so, the short answer is that 
such a result follows not from any lack of sympathy on our part for the problems 
faced by licensees in complying with Section 315, but from the unconditional 
nature of the language of Section 315, which we are not at liberty to ignore. 
As the Court of Appeals observed in Felix v. Westinghouse,” “We must ac- 
cordingly take the statute as the Congress intended it to be and leave it to that 
body to resolve the questions of public policy involved in the one construction 
or the other.” 

56. CBS contends that since the Commission’s interpretation would result in 
unequal rather than equal opportunities, this constitutes discrimination be 
tween candidates in violation of the Fifth Amendment of the Constitution. We 
believe this contention to be untenable because of the fallacy of the major 
premise since nowhere has it been shown that compliance by CBS with our in- 
terpretation would have resulted in any discrimination against any of Lar 
Daly’s primary opponents. Further, if the effects of the respective uses by the 
competing candidates can be called “discrimination,” it must be apparent that 
complete denial of any opportunity to Lar Daly results in “discrimination” of a 
much greater degree. Accordingly, the claim of violation of the Fifth Amend- 
ment would more logically be available to Lar Daly under petitioners’ proposed 
interpretation than it is to petitioners under our interpretation. 

57. CBS contends that when Section 315 is read in light of Section 326 of the 
Act, which provides that nothing in the Communications Act “shall be under- 
stood or construed to give the Commission the power of censorship over radio 
communications,” if there is a conflict between Section 315 and Section 326, 
Section 326 was intended to prevail, and that it must be concluded Congress did 
not intend that Section 315 should operate as a limitation on the exercise by a 
station of its bonafide news judgment. This contention would be contrary to the 
other arguments they make. Followed to its logical conclusion, it would mean 
that in every Section 315 dispute, regardless of whether newscasts were in- 
volved, the Commission could not enforce compliance by directing that equal 
opportunities be made available, if appropriate. We think it rather late in the 
day for anyone to take the position that enforcement of the provisions of the 
Communications Act is outside the scope of the Commission’s regulatory author- 
ity. The short answer is that Congress saw fit to omit, in Section 315, any pro- 
hibition against the Commission but to include such prohibition against the sta- 
tion licensee. Further, as we have previously noted, when it came to the dissemi- 
nation of political views by qualified candidates, Congress intended that a licensee 
of the public domain should not be free to determine who and what was entitled 
to be heard. How this can operate as a restriction on free speech is difficult to 
see. In our judgment, this is an area in which Congress could properly deter- 
mine that a licensee should not be permitted, by the exercise of its judgment, to 
prohibit minority party candidates from disseminating their views, once one 
candidate had been permitted to be heard. Hence, this provision operates to 
enlarge the right of free speech rather than to restrict it. Nor is there any 
merit to CBS’ contentions that under the doctrine of the Port Huron case, and 
the prohibition against licensee censorship of broadcasts in Section 315, the 
effect of our ruling is to require a licensee to broadcast either all of a political 
event or none. This construction of our ruling is completely unwarranted, for 


186 F. 2d I. 








= 


_ zap oae vr wa Ye 


_— 


i 
to 
ne 
to 
ny 
nd 
he 
al 


POLITICAL BROADCASTING 27 


nothing therein imposes any such “Hobson’s choice” on a licensee. A licensee 
remains completely free in the first instance, to determine editorially if it 
wishes to use film clips of a campaign event showing qualified candidates and if 
it so wishes, how much or how little of that event should be shown. 

58. It is for the same and other reasons that we are unable to accept the 
suggestion that the problem of equalizing advantages through exposure of 
candidates on television and radio newscasts be resolved by applying the overall 
“public interest” standard of fairness in presenting balanced programing re- 
quired by 47 U.S.C. 307 and 309. Not only does this suggestion fail to take 
into account the unequivocal language of Section 315 and the advantages 
following exposure to audiences by a candidate’s appearance on television, but 
it requires that we make a basic assumption that simply is not so. For, to 
adopt said argument, we would have to assume Congress intended that this 
aspect of political brvadcasting was so unlike direct, self-initiated appearances 
of candidates that it should fall outside the limits of Section 315. To make this 
assumption would again require us to ignore both Congress primary and domi- 
nant purpose in enacting Section 315 and those portions of the legislative history 
indicating Congress own belief that in licensing the use of the radio spectrum, 
it could, and necessarily had to treat licensees differently from newspapers. 
In short, to adopt the suggested approach would be to rewrite the statute. This 
we cannot do. 

59. Petitioners contend that the Commission’s interpretation contravenes the 
First Amendment to the Constitution ; that petitioners’ interpretation that news- 
easts are excluded from Section 315 would not vest arbitrary discretion in 
petitioners to use newscasts in favor of a particular candidate; and that the 
“fairness doctrine” set forth in our “Report on Editorializing by Broadcast 
Licensees” would be applicable. These contentions, we assume, would not 
have been made if petitioners believed that the “fairness doctrine” violated the 
First Amendment. This question was considered when the above Report was 
adopted and our reasoning as to why we believed that the First Amendment 
was not violated is set forth in paragraphs 19 and 20 of said Report. We stated 
then as follows: 

“19. There remains for consideration the allegation made by a few of the 
witnesses in the hearing that any action by the Commission in this field en- 
forcing a basic standard of fairness upon broadcast licensees necessarily con- 
stitutes an ‘abridgement of the right of free speech’ in violation of the First 
Amendment of the United States Constitution. We can see no sound basis 
for any such conclusion. The freedom of speech protected against governmental 
abridgement by the First Amendment does not extend any privilege to govern- 
ment licensees of means of public communications to exclude the expression of 
opinions and ideas with which they are in disagreement. We believe, on the 
contrary, that a requirement that broadcast licensees utilize their franchises 
in a manner in which the listening public may be assured of hearing varying 
opinions on the paramount issues facing the American people is within both 
the spirit and letter of the First Amendment. As the Supreme Court of the 
United States has pointed out in the Associated Press monopoly case: 

“‘Tt would be strange indeed, however, if the grave concern for freedom of the 
press which prompted adoption of the First Amendment should be read as a com- 
mand that the government was without power to protect that freedom * * * 
That Amendment rests on the assumption that the widest possible dissemination 
of information from diverse and antagonistic sources is essential to the welfare 
of the public, that a free press is a condition of free society. Surely a command 
that the government itself shall not impede the free flow of ideas does not afford 
nongovernmental combinations a refuge if they impose restraints upon that con- 
stitutionally guaranteed freedom. Freedom to publish means freedom for all 
and not for some. Freedom to publish is guaranteed by the Constitution, but 
freedom to combine to keep others from publishing is not.’ (Associated Press v. 
United States, 326 U.S. 1 at p. 20.) 

“20. We fully recognize that freedom of the radio is included among the free- 
doms protected against governmental abridgement by the First Amendment. 
United States v. Paramount Pictures, Inc., et al, 334 U.S. 131, 166. But this does 
not mean that the freedom of the people as a whole to enjoy the maximum possi- 
ble utilization of this medium of mass communication may be subordinated to the 





711 (Part 3) R.R. 201, released June 2, 1949, where we held, in substance, that programs 
involving controversial issues of public importance be so designed by the licensee “that the 
public has a reasonable opportunity to hear different opposing positions.” 
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freedom of any single person to exploit the medium for his own private interest. 
Indeed, it seems indisputable that full effect can only be given to the concept of 
freedom of speech on the radio by giving precedence to the right of the American 
public to be informed on all sides of public questions over any such individual 
exploitation for private purposes. Any regulation of radio, especially a system 
of limited licensees, is in a real sense an abridgement of the inherent freedom 
of persons to express themselves by means of radio communications. It is, how- 
ever, a necessary and constitutional abridgement in order to prevent chaotic in- 
terference from destroying the great potential of this medium for public enlight- 
enment and entertainment. National Broadcasting Company v. United States, 
319 U.S. 190, 296; ef; Federal Radio Commission v. Nelson Brothers Bond € 
Mortgage Co., 289 U.S. 266; Fisher’s Blend Station, Inc. v. State Tax Commission, 
277 U.S. 650. Nothing in the Communications Act or its history supports any 
conclusion that the people of the nation, acting through Congress, have intended 
to surrender or diminish their paramount rights in the air waves, including ac- 
cess to radio broadcasting facilities to a limited number of private licensees to 
be used as such licensees see fit, without regard to the paramount interests of the 
people. The most significant meaning of freedom of the radio is the right of the 
American people to listen to this great medium of communications free from any 
governmental dictation as to what they can or cannot hear and free alike from 
similar restraints by private licensees.” 

We reaffirm the views quoted above and express the belief that they apply to 
our interpretation in the case before us. For, simple logic dictates that if the 
First Amendment is not violated by compliance with the requirements of our 
“fairness doctrine’, it is not violated by compliance with the mandatory provi- 
sions of Section 315. In short, if our policy is constitutional, then most certainly 
the statute is constitutional. We have determined the former premise affirma- 
tively in the above Report. 

60. The “First Amendment” argument has a more basic defect. It is not dis- 
puted that a candidate’s use of station facilities other than through an appear- 
ance in a newscast requires the station to afford equal opportunities and that 
this requirement does not violate the First Amendment. What then, creates the 
alleged violation thereof? Certainly nothing that has been done by the Com- 
mission, the candidate or his opponent. Rather, it flows from the action of the 
station in creating the program format, i.e., the newscast. Such reliance on 
form and disregard of substance is, in our view, an untenable basis for peti- 
tioners’ contention. If the First Amendment is not violated when a station is 
required to grant time to a candidate because of a nonnewscast use by his 
opponent, it is not violated by a requirement that such time be granted on the 
basis of a newscast use. 

61. NBC refers to the fact that Section 18 was first included in H.R. 9971 as 
Section 4 and read as follows: 

“Sec. 4. All matter broadcast by any radio station for which service, money 
or any other valuable consideration is directly or indirectly paid, or promised 
to or charged or accepted by, the station so broadcasting, from any person, firm, 
company, or corporation, shall, at the time the same is so breadcast, be an- 
nounced as paid or furnished, as the case may be, by such person, firm, company, 
or corporation. If any licensee shall permit a broadcasting station to be used as 
aforesaid, or by a candidate or candidates for any public office, or for the dis- 
cussion of any question affecting the public, he shall bake no discrimination as to 
the use of such broadcasting station, and with respect to said matters the 
licensee shall be deemed a common carrier in interstate commerce: Provided, 
That such licensee shall have no power to censor the material broadcast.” See 
68 Cong. Rec. 4141 (February 18, 1927). 

On the basis of this language of Section 4 prior to the introduction of Senator 
Dill’s amendment, NBC claims that the requirement of announcing that money or 
other consideration had been paid for matter broadcast indicates the term 
“use”, as used in Section 18, was limited to instances where valuable considera- 
tion was paid or promised by the person using station facilities. The language of 
Section 4 was never adopted. 

Moreover, that language speaks for itself, and nothing therein supports NBC’s 
claims, since the operative portion of Section 4, insofar as that section would 
have applied to political broadcasts, is phrased in disjunctive language clearly 
indicating that the requirement of announcing matter had been paid for had 
nothing to do with uses by candidates. On the other hand, we believe that there 
is a more meaningful approach to the question why the sponsorship identification 
provision was combined with the equal opportunities requirement. As we have 
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seen, in the Communications Act, the former provision became Section 317, and 
the latter became Section 315. With respect to Section 317, the sponsor of a 
newscast must be identified, a fact which had never been questioned or contested. 
Section 3.654 of the Rules restates this statutory requirement (subparagraph 
(a)), and further provides (subparagraph (b)) that in the case of “any political 
program involving the discussion of public controversial issues for which any 
films, records * * * or other material or services of any kind are furnished 
* * * as an inducement to the broadcasting of such program,” an announcement 
of this fact must be made at the beginning and end of the program. The Rule 
further provides (subparagraph (c)) that the required announcement shall fully 
and fairly disclose the identity of the person or group paying for the program or 
furnishing the material or services. 

62. In a number of comparatively recent cases involving different television 
stations, the Commission found that the televising of kinescope summaries of the 
“Kohler hearings” conducted by the Select Committee on Labor and Management 
of the United States Senate constituted a “program involving a discussion of pub- 
lic controversial issues” within the meaning of the above rule; that these kine- 
scopes had been supplied by the National Association of Manufacturers; and, 
accordingly, said organization had to be identified by an appropriate announce- 
ment, Included among said stations was one which used excerpts from the kine- 
scope in three regular news programs. This station urged that Section 3.654 
did not apply to news programs merely reporting events without comments or 
editorial opinion. The Commission advised the station, in pertinent part, as 
follows: 

“* * * Your further contention that Section 3.654 does not apply to regular 
news programs containing no comment or editorial opinion, is likewise untenable. 
Where such regular programs contain material on controversial subjects sup- 
plied to the station under the circumstances present here, it is of the utmost im- 
portance that the source of the material be identified. Finally, aside from the 
applicability of Section 3.654(b), the furnishing of the kinescope summaries by 
the N.A.M. constituted ‘valuable consideration’ within the meaning of Section 317 
of the Act and Section 3.654(a) of the Rules. Accordingly, it is clear that when 
no announcement was made in connection with these programs that the N.A.M. 
was involved in the furnishing of the films from which the clips used were taken, 
a violation of the Act and the Rule occurred.” * 

We believe the above analogy to be pertinent; that avoidance of the re- 
quirements of Section 315 by the use of newscasts was not intended by Con- 
gress any more than avoidance of the requirements of Section 317 in the 
same manner. 

63. Petitioners have argued that our instant ruling is inconsistent with 
our long standing construction of Section 315. It is further claimed that Con- 
gress, through reenactment of Section 18 of the Radio Act as Section 315 
of the Communications Act and through its repeated refusals to amend Section 
315, has demonstrated its approval of the Commission’s interpretations, and 
its acquiesence therein. From this, it is then argued that Congress has ex- 
pressly limited the language of Section 315 to cases where the “candidate is 
permitted to use” the station. While we have no quarrel with the proposition 
that long settled administrative construction is entitled to great weight and 
should not be overturned except for cogent reasons (United States vy. Chicago, 
North Shore and Milwaukee Railroad Company, 288 U.S. 1, 13), it is diffi- 
cult to see, in light of our past interpretations, how that doctrine can be used 
either to foreclose our present interpretation or to serve as the basis for any 
argument that Congressional acquiescence in our past interpretations prevents 
us from reaching a conclusion that a candidate’s appearance on a newscast is 
not a Section 315 use. For many years, the Commission has held that any ap- 
pearance by a candidate is a use coming under Section 315, and Congress 
has been apprised of such interpretations both through our annual reports 
and through our publishing in the Federal Register in 1954 and 1958 a ecodi- 
fication of our more important interpretations. Despite this, Congress has 
enacted no legislation which changed the Commission’s rulings on appearances 
by candidates. 

64. We are of the opinion that our present ruling is consistent with past 
Congressional consideration of the question whether Section 315 should be 





@ Letter of September 24, 1958, to Station KYW—TV. A petition for reconsideration filed 
by the station is now pending before the Commission. 
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amended to alleviate the more difficult problems arising under the present 
wording of Section 315. Of course, in referring to this subsequent legislative 
consideration of the subject, we do not say that such consideration constitutes 
legislative history indicative of what Congress intended when it enacted either 
Section 18 or Section 315. However, this consideration provides some evidence 
of Congress’ awareness of Section 315 as it now reads. Moreover, the hear- 
ings are fairly recent, and thus take into account the increasingly important 
role of television in political broadcasting. In this connection, the hearings 
held in 1956 on H.R. 6810 are of particular significance because the bill itself 
and the testimony offered with respect thereto reflected the view of informed 
persons and the parties herein that Section 315 applied to “news”, “news 
interview”, and “news documentary” programs. No one even suggested that 
these words be deleted from the bill on the ground that Section 315 did not 
currently apply to such formats. On the contrary, it was clearly assumed 
that it did apply and that the purpose of the bill was to exempt such formats 
from the statute’s requirements. This assumption was expressed aflirmatively 
in the testimony of the CBS representative, an experienced communications at- 
torney, who, as we have seen, stated the requirements of Section 315 as follows: 

“* * * We will have to be very careful about presenting our news, panel, 
interview and public affairs programs well-known candidates for the nomina- 
tion, because we know that by doing so we will place ourselves under the 
obligation of section 315(a) to put on a potentially unlimited number of peo- 
ple, in whom the public has no interest at all, on the air.” [Emphasis 
added. ] 

65. Petitioners refer to the Blondy case™ claiming that they have relied on 
what we said there and that the facts upon which that interpretation was based 
and those of the instant film clips cannot be distinguished. In the Blondy case, 
a Mr. Davenport (serving under an interim appointment), one of 21 qualified 
candidates for a judgeship in the City of Detroit, was alleged to have appeared 
in a news program showing ceremonies held in the city building in which a 
number of judges, including himself, were sworn in. It was claimed that he 
appeared parading in with the other judges, was shown putting on his robes, and 
was mentioned orally. The Commission reviewed the films and the transcript 
of the broadcast and stated, in pertinent part: 

“* * * From an examination of these exhibits, it appears that Mr. Davenport 
was not shown in any individual sequences of the film and specifically was not 
shown either being sworn in by Governor Williams or in putting on his robes. 
If Mr. Davenport was shown at all, it would appear from the evidence which has 
been submitted that he was shown with a large number of other people in an 
opening panoramic shot of the ceremony or in a later brief scene of the judges 
filingin. The scripts of the two news broadcasts indicate that Judge Davenport's 
name was mentioned once in each broadcast. * * *” 

The Commission also found that the candidate did not directly or indirectly 
initiate the filming or the presentation by the station, and that the broadcast 
was a routine newscast by the station in the exercise of its judgment as to news- 
worthy events. On the foregoing facts, it was found that there was no “use” by 
Mr. Davenport of the station’s facilities. However, we then stated that “Our 
decision in this case is, of course, limited strictly to the facts and circumstances 
which have been brought to our attention.” 

66. It was our view in the Blondy case, that the news coverage did not result 
in any advantage to Mr. Davenport nor any disadvantage to any opponent. To 
have held otherwise would have required the station to afford an opportunity for 
appearance by an opponent for a period ranging from a fraction of a second to 
perhaps a few seconds. If the de minimis principle of law is applicable to 
matters such as this, it was clearly applicable to the facts of that case.™ 

67. As we have previously noted, Lar Daly was entitled to 6 minutes and 58 
seconds of time on Station WBBM-TV. He was entitled to something less than 
9 minutes and 51 seconds on Station WNBQ-TYV. Upon demand, he would have 
been entitled to about one minute on Station WGN-TV. These were the situations 
before the Commission when the interpretive telegrams were sent to the Chicago 





23 Letter to Allen H. Blondy, dated February 6, 1957, 14 R.R. 1199. 

*% Reference has also been made in the pleadings to the Commission’s holding in the cases 
of CBS, NBC, and ABC, 14 RR 720 (1956), concerning the appearance by the President 
of the United States on a special program. The question of whether the appearance of 
the President in his constitutional role as Chief Executive in a report to the nation during 
a national crisis can properly be considered subject to Section 315 is not now before us 
and as to that we express no opinion at this time. 
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television stations. Petitioners imply instances in which 25 or 50 candidates 
or more are involved. But these were not and are not the situations before us. 
The amounts of time involved in the Lar Daly situation appear to us to be normal 
usages and what would ordinarily be expected in this type of case. Usually 
newscasts are of relatively short duration and the amount of time devoted to 
any one individual is relatively short. 

68. The Commission has never stated that the time afforded Mr. Daly must be 
on a news program. Our prior rulings belie the implied contention of petitioners 
that equal opportunities call for identical formats and time segments. In 1952, 
the Commission had occasion to comment with respect to the “equal opportuni- 
ties” to be afforded after an initial appearance on an “essentially informational or 
news program in no way under the control of the candidate appearing.”® We 
then said, 

“* * * Tt is the Commission’s belief that the mechanics of the problem of 
‘equal opportunities’ is left to resolution by the parties. In this connection, 
however, it should be pointed out that the obligation imposed upon the licensee 
to afford such opportunities is not discharged merely by offering the same amount 
and class of time. Jn the Matter of E. A. Stephens, et al., 3 Pike & Fischer, 
R.R. 1. Factors such as the size of the potential audience because of the appear- 
ance of the first candidate on an established or popular program should obviously 
be considered by the parties in reaching a satisfactory and equitable adjustment 
of the problem. Again, it is to be emphasized that inital determination of the 
proper manner in which compliance with this particular aspect of Section 315 
is to be assured is felt to be one most appropriately left to resolution by the 

arties.” 

, Weighing the nature of the compliance actually involved in the case before us 
as against eliminating the need for compliance, we are led to the inescapable 
conclusion that the Commission’s interpretation is sound. 

69. In conclusion, it should be observed that while Section 315 speaks in terms 
of affording qualified candidates ‘‘equal opportunities” in the ‘‘use’”’ of broadcast 
facilities, availability of such ‘‘equal opportunities” on a qualitative basis is, 
in the main, theoretical. Quantitative opportunities in terms of the amount of 
time to be made available have not presented problems to the licensees. It is 
evident, however, that “equal opportunities” are impracticable of attainment 
in terms of qualitative duplication. Too many variables play important roles 
in determining the political value of a particular time segment. Given the same 
time of the day and the same day in the week, the audience which was available 
to the initial candidate cannot be assured the subsequent claimant for “315 
time.” At any given time, the various interests and pursuits which attract and 
compete for audiences are rarely the same as those which obtained in the past. 
It may well be urged that mere size of an audience is not a critical factor. From 
a political viewpoint, a candidate would undoubtedly prefer a smaller audience 
of undecided voters than a larger audience of voters already firmly committed 
to his candidacy. 

70. The impracticability of pure equality of opportunity does not leave as 
the only remaining alternative total abandonment of any attempt to carry 
out the intent and purpose of Section 315. On the contrary, there remains the 
logical application of the statute by way of substantial compliance with the 
intent and purpose of the Act. The intent and purpose of that section are 
fulfilled, we believe, when broadcast facilities are made available under condi- 
tions which amount to the closest approximation to “equal opportunities.” 
See paragraph IV of our Public Notice of October 1, 1958, entitled “Use of 
Broadcast Facilities by Candidates For Public Office (Revised).” It is impor- 
tant that this point be clarified at this time, particularly in the light of some 
of the arguments advanced by petitioners. Theoretical situations have been 
described to illustrate that the Commission’s interpretation contested here would 
bring about unfair, impractical and unwarranted results—even “unequal oppor- 
tunities.” Without passing on such hypothetical situations which are not now 
before us, we point out that similar situations may be conjured up from any 
interpretation of Section 315. It follows then that the interpretation which 
would be consistent with the Congressional intent is that which permits sub- 
stantial compliance on the part of the licensee. The Commission’s interpretation 
in the instant case would assure such a result on a mandatory basis, regardless 





*% Letter to Mr. Julius J. Brauner, Secretary and General Attorney, Columbia Broadcast- 
ing System, Inc., dated October 31, 1952. 
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of the dire consequences advanced by petitioners. The interpretation urged by 
the petitioners, untried in the political candidate field, would not be mandatory 
in any case. As we have interpreted the legislative history of Section 315, 
Congress, by its enactment of the section, sought the greatest assurance that 
“equal opportunities” would be afforded in all cases on a mandatory basis. 

71. A final observation is here pertinent. As we have seen, NBC complied 
with our interpretation and pursued its remedy as it had a right to do, ie. 
petition for reconsideration. CBS decided not to comply with our interpretation 
and did not afford Daly the few minutes to which he was entitled. Undoubtedly 
there are situations where it can be claimed that compliance with a Commis- 
sion ruling would result in irreparable injury to the petitioner or the public, 
In such cases, a stay might be warranted. It is obvious, however, that in the 
case before us, compliance by CBS would not have resulted in such irreparable 
injury. NBC’s action proves that. On the other hand, time was of the essence 
in this case and CBS’s refusal to comply negated the effect of our ruling. Under 
these circumstances, we conclude that CBS should have complied with the 
Commission’s interpretive ruling as expressed in its telegram of February 19, 
1959. 

72. In light of the above, the petitions herein for reconsideration of our 
interpretations of February 19, 1959, are denied. 

FEDERAL COMMUNICATIONS COMMISSION,” 
Marky JANE Morris, Secretary. 
Adopted : June 15, 1959. 
Released : June 17, 1959. 


DISSENTING STATEMENT OF CHAIRMAN DOERFER 


In my opinion the majority has construed Section 315 too narrowly. If Con- 
gress had intended that the section be read as an absolute, permitting little or no 
discretion, it would not have added Section 315(c), which provides: 

“(c) The Commission shall prescribe appropriate rules and regulations to 
carry out the provisions of this section.” 

Admittedly, the legislative history and debates lend substantial support to the 
majority view. But there is, however, this significant colloquy between Senator 
Fess from Ohio and Senator Dill from Washington. Senator Fess inquired 
whether the bill would require equal time to an opponent if he (Fess) were in- 
vited to address a celebration of some kind. Senator Dill answered: 

“Mr, President, I recognize that the construction stated by the Senator from 
Ohio might be put upon the amendment; but, if the Senator will examine the 
amendment, he will find that following this provision is the statement that the 
Commission shall make rules and regulations to carry out the provision. It 
seemed to me to be better to allow the Commission to make rules and regulations 
governing such questions as the Senator has raised rather than to atttempt to go 
into the matter inthe bill. (67 Cong: Record 12503)” 

At the very minimum it suggests the Commission have some discretion in 
instances where the candidate did not initiate the broadcast. 

Obviously, this is the case with respect to bona fide newscasts. Although this 
may open the door for connivance upon the part of a biased broadcaster such con- 
spiracies or biases should be proven according to time-honored American pro- 
cedures and not assumed. 

There is no need for an administrative agency to fashion “rules and regula- 
tions” regarding Section 315(a) if it were not deemed to be the proper instru- 
ment for balancing the interest of the public in newscasting with the fair presen- 
tation of political candidates. 

The caveat is against an unfair political use—not a bona fide newscast. 
True, this section has been on the books for over 30 years. But broadcasting 
on a purely aural basis did not present the problems that the addition of visual 
broadcasting presents. It is difficult to perceive many instances in aural broad- 
casting wherein the candidate did not initiate the broadcast. But in visual 
broadcasting there are many instances wherein the news value as distinguished 
from personal publicity value, prompted the broadcast irrespective of the candi- 
date’s wishes. 


2% See attached dissenting statement of Chairman Doerfer. See attached concurring state- 
ment of Commissioner Hyde, See attached statement of Commissioner Cross concurring in 
part and dissenting in part. 
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A broadcaster, who under the guise of newscasting, displays a bias or preju- 
dice for or against certain candidates, can be held accountable in the same man- 
ner as his failing in his public trust to be fair and impartial in the presenta- 
tion of controversial issues. 

Although this may be difficult and does not lend itself to prompt disposition 
of complaints wherein time is of the essence, it is no more difficult than distin- 
guishing between a “de minimis” and a “substantial” situation. 

I would grant the petition for reconsideration to determine what is or is not 
news and permit the casting of news without requiring equal time under the 
claims that such broadcasts constitute a “use” by the political candidate. 


CONCURRING STATEMENT OF COMMISSIONER ROSEL H. HYDE 


The Commission was urged by the petitions to exempt appearances of candi- 
dates for political office on news broadcasts from the requirements of Section 315. 
This section of the Communications Act is worded in unconditional language; 
the equal opportunity principle is not a matter of Commission discretion. How- 
ever, among other arguments, it was urged that an appearance of a candidate 
for political office on a news program was not a use of broadcast facilities, 
and that to take a contrary view would have the effect of curtailing news coverage 
of campaign events. 

The examination which has been made of the legislative history of Section 315, 
which is outlined in our opinion, convinces me that Congress did not intend that 
the equal time obligation otherwise applicable should not apply if the broadcast 
of a candidate’s appearance was in the format of a news program. I would 
find it difficult to hold that the presentation of the personality of a candidate— 
particularly in civic or charitable activities—bringing him to the attention of 
the public whose favor he seeks at the polls would not constitute a benefit or use 
of broadcast facilities. 

The legislative history shows clearly that when Congress first considered the 
legislation now embodied in Section 315, it had notice from its own members that 
such legislation could have the effect of denying all candidates the use of broad- 
easting stations. The record quotes Senator Dill as saying in this connection: 

“* * * T think it would be better to deny it altogether than to allow the 
candidate of one party to broadcast and the candidate of the other party not 
to be able to secure the same right.” 

Apparently Congress accepted this view. 

In 1956, Congress considered legislation sponsored by CBS, introduced for the 
purpose of exempting appearances of legally qualified candidates on news 
interview and other such programs from the requirements of Section 315. A 
principal spokesman for the network urged its passage on the grounds that 
Section 315 in its present form tended to dilute broadcasters’ efforts most 
effectively to present significant campaign issues. He recognized in this connec- 
tion that the equal opportunity provisions of Section 315 applied to such 
programs. The legislation was not approved. 

I think it is clear that the question whether or not appearances of candidates 
for political offices should be exempt from the requirements of Section 315 is a 
question of legislative policy. If the policy established in previous legislation 
is to be changed, obviously it should be done by Congressional authority. 


STATEMENT OF COMMISSIONER CROSS CONCURRING IN PART AND DISSENTING IN PART 


In my opinion, the controlling factor in this case is a question of “exposure” 
versus “use.” If the two are the same, then there is no doubt but that Section 
315 must be interpreted in the broadest possible sense and be all-encompassing, 
in which case dny exposure of a legally qualified candidate for public office on 
television (by means of a news program or anything else) automatically entitles 
his political opponent to equal time regardless of the circumstances surrounding 
such explosure. I am unable to find such an all-encompassing doctrine from the 
statute itself or from its legislative history. Apparently the Commission did not 
subscribe to the all-encompassing doctrine either, at the time it rendered its 
decision in the Blondy case (February 6, 1957, 14 RR 1199). 

However, I am convinced that repeated exposures of only one candidate, 
whether it be on a news program or otherwise, would normally redound to the 
advantage of that candidate. In my view, the aim of the Congress when it 
enacted Section 315 was to preclude insofar as possible one legally qualified 
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candidate for public office from gaining any unfair advantage over his political 
opponent through more favorable access to the broadcasting medium. Realizing 
it could not legislate for all circumstances, the Congress empowered the Commis- 
sion to promulgate rules to govern specific situations. 

Accordingly, I am not persuaded that the language of Section 315(a) which 
says “If any licensee shall permit any person who is a legaily qualified candidate 
for any public office to use * * *” can have such a narrow meaning as is sug- 
gested by some of those who have requested reconsideration of the Commission’s 
February 1959 ruling in the Lar Daly case. 

It is axiomatic that an informed electorate is essential to a healthy democracy, 
In my view, it then follows that under the background and the present wording 
of Section 315, the Commission’s interpretations and the rules it promulgates in 
connection with Section 315 must permit the maximum dissemination of bona 
fide news items by all licensees. On the other hand, it should also seek to safe 
guard, insofar as possible, the concept of fairness by the broadcast licensees 
toward all legally qualified candidates for public office. Accordingly, as regards 
the nine separate items before us in the instant case (labeled (a) through (i) 
in paragraph 3, pages 3-6, of the Commission’s Interpretive Opinion), it is my 
view that they fall into the following categories : 

(1) Items (a), (b), (f), and (g) do constitute a Section 315 use. 

(Newsman’s interview with Candidate Timothy Sheehan; newsman’s 
interview with Timothy Sheehan and Francis X. Connell, Chairman, Cook 
County Republican Central Committee, regarding Mr. Sheehan’s candidacy 
for Mayor; the broadcast of Mr. Sheehan’s acceptance of his candidacy, and 
the broadcast of Mayor Daley’s acceptance of his candidacy. ) 

(2) Items (c), (d), and (e) are not as clear cut as the other items; neverthe 
less in my view, they do constitute a Section 315 use. 

(Filing of political petitions by candidates of both Democratic and Re 
publican parties; Mayor Daley’s appearance on the telecast of the selec- 
tion of the Speaker for the Illinois House of Representatives; Mayor Daley’s 
appearance on the telecast regarding the site of the Democratic National 
Convention.) 

(3) Items (h) and (i) do not constitute a Section 315 use. 

(Mayor Daley’s opening of the March of Dimes Drive, and Mayor Daley 
greeting President Frondizi of Argentina on the latter’s arrival at the 
Chicago Airport.) 

I would therefore grant the requests for reconsideration as regards Items (h) 
and (i) and deny them in all other respects. 

If the Congress decides to exempt all news programs and programs of a simi- 
lar nature from the equal time provisions of Section 315, it can, of course, amend 
Section 315 accordingly. Meanwhile, in my opinion, the Commission must con- 
tinue to interpret the present statute with due regard to the needs of the public 
to be informed and with equal regard to the concept of fair play—to do other- 
wise would place the Commission in the untenable position of usurping the 
prerogatives of the Congress. 





STATEMENT OF SENATOR VANCE HARTKE (DEMOCRAT, OF INDIANA) 


We face a great task in these hearings. In the main this task is to examine 
the present regulations on radio and television stations and so to change them, 
if possible, to accomplish two ends. 

First, we must protect the public’s right to know. We must encourage radio 
and television licensees to broadcast and telecast news about political candidates 
and campaigns and to encourage free debate of the issues in these campaigns. 

Second, we must protect the rights of all candidates to see that the air is used 
to the interests of all. Without this, our primary goal is impossible. 

Some time ago I became aware of the problem which exists because present 
regulations of the Commission are based on ambiguous and obsolete statutory 
language. The lack of full definition and the sometimes seemingly inconsistent 
position of the Commission can to a great extent be explained by the lack of 
any definite statement of congressional policy in section 315. This problem has 
been pointed up in recent days and weeks by the so-called Lar Daly case. Let 
me make it clear at this time that I do not quarrel in any way with the decision 
reached by the Federal Communications Commission. But I do believe that 
the decision reached, based as it had to be on the law, indicates the necessity 
of a better law. 
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It has also been my observation that many stations shy away from reporting 
campaigns and politics. To a very great degree this has been caused by re- 
strictive and sometimes inconsistent interpretations of section 315. Any reduc- 
tion in this vital news is certainly not in the public interest, and it is the re- 
sponsibility of Congress to spell out as precisely as possible sufficient protections 
of the public’s right to political information and news. 

At the time that section 315 was adopted, few radio stations existed and the 
medium was more of a novelty than an effective means of communication. 
Today, there are literally hundred of licensees. Campaigns today depend heavily 
upon coverage by radio and television to take issues and candidates into the 
homes of millions via this modern Aladdin’s Lamp. 

As the use of these miracle media has expanded, the obligations of licensees 
have grown. In the main, stations and networks have risen to the responsibility. 
No longer is the radio-television industry a youngster unable to function without 
parental control. It is time to end some of the spoon-feeding and hand-holding. 

To this end, a number of us in the Congress have proposed to withdraw bona 
fide news programs from the category of use of a station. This means, in short, 
that we would free radio and television news from rigid restrictions on equal 
time. 

Newsmen would, under several of our bills, be free to report the news as it 
happens, subject to the industry’s own code of ethical behavior and general 
checks by the FCC to see that the public interest is not being impaired. In the 
interest of the public’s right to know, this freedom of information is necessary in 
our opinion. 

Beyond this, my own bill, in which I have been joined by many distinguished 
colleagues, spells out another logical right of licensees. This is to free them 
from liability for any slanderous or libelous statements made by candidates on 
programs over which the station itself has no control of material. It seems only 
logical that a licensee not be held responsible for statements over which it can 
exercise no control. 

Additionally, some of us have felt that there is a need to define the term 
“candidate” when speaking of those to whom stations have an obligation to pro- 
yide equal time on programs other than newscasts and other similar programs. 

S. 1858 defines substantial candidates for President and Vice President. We 
believe we have so drawn the language that we have protected rights of “splinter” 
parties and candidates other than those of the major political parties while, at 
the same time, eliminating what have become known as “nuisance” candidates. 

Additionally, I have prepared an amendment for consideration which at- 
tempts to define other candidates for public office. I am well aware of the diffi- 
culty of so doing in cases of local officeseekers. However, I feel that we should, 
at the very minimum, seek to define substantial candidates for State and con- 
gressional offices if we are to clarify the situation and encourage licensees to 
present candidates and issues. 

The need for immediate positive action on section 315 has been reaffirmed in 
the last few days. An examination of the written opinion of the Commission 
in the Lar Daly case and a comparison with the briefs of the networks involved 
indicates the impracticability, even the impossibility, of reconstructing con- 
gressional intent when the act was originally passed. This decision is the most 
convincing evidence we can offer to indicate the necessity for a clear restatement 
of our policy regarding political broadcasting. 

Further, it is extremely important that our action be immediate. It is our 
responsibility to the people of America to construct a code of fair political broad- 
casting that can apply to the elections of 1960. 

The subcommittee has at this time before it, in addition to S. 1858, of which I 
have just spoken, S. 1585, S. 1604, and S. 1929. Without objection, all these 
bills will be printed in the record at this point. 


STATEMENT OF SENATOR EUGENE MCCARTHY 


Mr. Chairman, I urge the Communications Subcommittee of the Committee 
on Interstate and Foreign Commerce to favorably report S. 1858. The act 
declares the following to be the findings of Congress: (1) radio and television as 
a means of mass communication have played, and will continue to play, an 
ever-increasing role in the conduct of election campaigns; (2) the basic pur- 
pose of section 315 of the Communications Act of 1934 is to insure that a broad- 
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easting licensee, which allows its facilities to be used by a legally qualified 
-andidate, affords fair and equal opportunities to all opposing legally qualified 
candidates; (3) the great variety of factors which are relevant in deciding 
what constitutes fair and equal opportunity have afforded constant frustration 
and pitfalls to legally qualified candidates for public office and the broadcast 
industry; and (4) recent rulings by the Federal Communications Commission 
concerning the interpretation of section 315 as it now stands have tended to be 
inconsistent with the original intent of the Congress and thus with the objec- 
tives of public service and public enlightenment. 

In the light of these facts, it is important for Congress first of all to clarify 
the definition of “a legally qualified candidate.’ Under the terms of this act, 
anyone ‘(1) who is the nominee of a political party whose candidate for that 
office in the preceding presidential election was supported by not fewer than 4 
percent of the total popular votes cast; or (2) whose candidacy is supported 
by petitions filed under the laws of the several States which in the aggregate 
bear a number of signatures equal to at least 1 percent of the total popular 
votes cast in the preceding presidential election and which signatures are valid 
under the laws of the State in which they are filed.” This bill also declares 
that a person may be considered “a legally qualified or substantial candidate for 
nomination by a political party for the office of President or Vice President of 
the United States * * * if (1) he is the incumbent of any elective Federal or 
statewide elective office of any State; or (2) he has been nominated for Presi- 
dent or Vice President at any prior convention or caucus of his party; or (3) 
his candidacy is supported by petitions filed under the laws of the several States 
which, in the aggregate, bear a number of signatures, valid under the laws of 
the States in which they are filed, equal to at least (a) 1 percent of the total 
popular vote cast in the preceding presidential election for the candidate of 
such party, or (b) 200,000, whichever is smaller.” This act would eliminate the 
existing confusion concerning the definition of “legally qualified candidates for 
the Presidency and Vice Presidency” in a manner which would permit minority 
party candidates free and equal opportunities for expression in a national 
campaign. 

However, at the same time, many so-called nuisance candidates who have no 
legitimate purpose in a national campaign would be eliminated or forced to 
qualify on the level of serious candidates. If equal treatment is confined to 
legally qualified candidates, the broadcasting industry could devote greater 
attention to public service programs so that the American pople could be more 
fully informed of the issues in an election. 

The act also permits a broadcaster to exercise his own judgment concerning 
equal treatment for candidates appearing on “any regularly scheduled or bona 
fide newscast, news documentary, panel discussion, debate, or similar type 
program.” This provision would eliminate the implications of a recent Fed- 
eral Communications Commission ruling (the so-called Lar Daly decision) that 
equal time must be granted an opposing candidate even for an appearance 
involving the performance of an official function. Finally, the bill would for- 
bid the censorship of broadcast material and exempt the broadcaster from 
liability for statements made by a candidate under the provisions of this act. 

S. 1858 would contribute greatly to the restoration of equal treatment of 
political material in a campaign and the preservation of freedom of expression 
as a democratic guarantee. 


JOHNSON City, TENN., June 18, 1959. 
Re revision of section 315 of Communications Act of 1934. 


Mr. NICHOLAS ZAPPLE, 
Chief Clerk, Senate Committee on Interstate and Foreign Commerce, Wash- 
ington, D.C. 

Dear Sie: I realize that within the next few days the Senate Committee on 
Interstate and Foreign Commerce will hold hearings to consider the revision 
of section 315 of the Communications Act of 1934. I understand that these 
hearings will refer to S. 1858 (Hartke bill), S. 1585 (Thurmond bill), S. 1604 
(Allott bill), and S. 1929 (Holland bill). With regard to these hearings I 
would like to express the opinion I hold as the president and general manager 
of a corporation who holds licenses from the Federal Communications Com- 
mission. 

Although all of the above-named bills under consideration have merit in help- 
ing to eliminate the cloud under which the broadcasters have been forced to 
live, especially since the Lar Daly decision of February 1959, it is my opinion 
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that the broadest bill of them in helping to eliminate abuses would be the bill 
introduced by Senator Hartke, 8. 1858. 

For approximately 30 years the broadcasters have used balanced judgment 
in the allotting of time to candidates for public office and have exerted dis- 
eretion with regard to the amount of time to each candidate. Since the Lar 
Daly decision it has become necessary for broadcasters to completely eliminate 
the reporting of news items, which may have as their topic one or more an- 
nounced candidates for office, due to the risk of having to give equal time to 
another candidate who could use the time for political endeavor. This feature 
could greatly curtail the reporting of news items on major subjects, thus re- 
sulting in an uninformed public on major and important issues. If the Lar 
Daly decision is allowed to remain as the criteria under which we the broad- 
casters must operate, it would essentially mean that our newscasts and programs 
of newsworthy value would be forced to operate under what amounts to govern- 
mental directive, not alliowing us to effectively inform our public of many perti- 
nent and*important facts of domestic and foreign news which may have been 
made by a member of our legislative bodies but who may be candidates for 
reelection. 

In a national election, the Hartke bill substantially helps to eliminate the 
possibility of minor fringe candidates demanding and receiving equal time for 
political purposes due to a news item of major candidates being carried by the 
stations. Particularly is subsection (e) of the Hartke bill important to the 
broadcasters in eliminating the possibility of an uninformed public. 

Locally, the effects of the Lar Daly decision could be more adverse than those 
nationally. As an example, in the last election for city commission held in May 
1959, in our city of license, Johnson City, Tenn., there were six candidates for 
three positions. Two of the announced candidates were incumbents. Our sta- 
tions were restrained in our newscasts from fully reporting the news of local 
interest when the incumbent members of the city commission were included in 
the news topics, since the other candidates were able to ask for equal time for 
political purposes. This same restraint would apply to news items which would 
include our Senators and Congressmen. It frankly is absurd that these re- 
straints should be placed on a news reporting service whose purpose is to keep a 
public well informed as is consistent with our form of democracy. 

I would like to add my support of a successful hearing in eliminating the 
abuses as decisioned upon the broadcasters under the Lar Daly ruling by the 
revision or elimination of section 315 of the Communications Act of 1934. I 
further request that my feelings be made known to the committee at this hearing. 

Respectfully submitted. 

Sincerely, 
W. H. LANCASTER, Jr., 
President, WJ HL, Ine. 


YATES BROADCASTING Co., 
Sedalia, Mo., June 11, 1959. 


CHAIRMAN, COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
U.S. Senate, Washington, D.C. 


Sir: If in order, please consider this for entry into the record concerning 
Senate bill 1858 : 

To quote James A. Byron, a leader in my profession: “The freedom of no 
part of the press should be subject to the changing views of a regulatory Govern- 
ment agency.” 

When election time comes here I do not intend to withhold legitimate news of 
persons because they have bona fide political opponents in an election race. 
With very few exceptions no radio news reporter or editor is going to give undue 
air time to a political candidate on a news broadcast. 

There is too much Government control the way things are today. Help us poor 
souls in radio news, who get the stepchild treatment from so many sources—let 
alone our Government. 

With respect and urging passage of Senate bill 1858, I am, 


HARLAN B. SNow, 
5 News Director, KSIS. 


(Member, Radio-Television News Directors Association. ) 
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CHARLOTTE, N.C., June 15, 1959, 
Senator JoHN O. PASTORE, 
Chairman, Senate Committee on Interstate ond Foreign Commerce, 
Washington, D.C.: 


Urge prompt passage of 8. 1858 (Hartke bill) as at least partial solution of 
intolerable situation created by section 315. Local stations throughout the 
country are now so molested during political campaigns by impossible and 
irresponsible candidates that they cannot carry out any public service fune- 
tions on views and issues of responsible candidates and parties. Section 315 
should obviously be completely repealed but meanwhile even partial relief 
would aid in permitting broadcasting stations of America to serve the people 
during campaigns, which present law in effect outrightly forbids. The Hartke 
bill would repudiate and nullify for all time decisions such as the FCC was 
forced to render in the Lar Daly ruling. This is vitally important. We can- 
not operate effectively if we are always to be in the shadow of “Lar Daly 
ruling.” Would appreciate this telegram being read into the record of the hear- 
ings on section 315 scheduled by the Senate Interstate and Foreign Commerce 
Committee this week. 

CHARLES H. CRUTCHFIELD, 
Executive Vice President and General Manager, Jefferson Standard 
Broadcasting Co.,. WBT-WBTV-WBTW. 

Senator Pastore. This morning we have several important Senators 
who are quite busy, who have statements to make, and without refer- 
ence to what bills—that is, the chronological order of the bills we are 
going to consider, we will hear these Senators so they can get on their 
= and into the work which they are so much pressed in doing. 

ur first witness this morning is Mr. Spessard Holland, of Florida, 
who is a sponsor of one of the bills, S. 1929, who is ready to testify. 

We are happy to have you here, we are ‘honored in fact to have 
you here, Mr. Holland. We will hear you in your own fashion. 


STATEMENT OF HON. SPESSARD L. HOLLAND, U.S. SENATOR FROM 
THE STATE OF FLORIDA 


Senator Hotianp. Thank you, Mr. Chairman, and other members 
of the subcommittee. 

Mr. Chairman, I appreciate this opportunity to testify briefly in 
behalf of S. 1929, which I introduced on May 13, and which proposes 
to amend the Communications Act of 1934 so as to provide that its 
equal time provisions shall not apply to news programs. My bill 
would simply amend section 315(a) of that act by inserting at. the 
end thereof the following words: 

Appearance by a legally qualified candidate on any news program, including 
news reports and news commentaries, where the format and production of the 
program are determined by the broadcasting station, or by the network in the 
case of a network program, and the candidate in no way initiated the recording 
or the broadcast, shall not be deemed to be use of a broadcasting station within 
the meaning of this subsection. 

S. 1929 is designed for one purpose and one purpose only, which 
is to overcome the strained interpretation of section 315(a) of the 
Communications Act of 1934 which was made by the Federal Com- 
munications Commission in the so-called Lar Daly case in Chicago. 

I am sure that every member of this subcommittee is completely 
familiar with the Lar Daly case, but, for the record, I will state briefly 
the facts in that case. 

On February 19, 1959, the FCC ruled in the Daly case that news 
coverage which showed May or Richard Daley, of Chicago, and ex- 
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Congressman Timothy Sheehan, the Democratic and Republican can- 
didates for nomination for mayor of Chicago, filing nomination 
papers, and which showed Mayor Daley greeting President Frondizi 
of Argentina on the latter’s arrival at the Chicago Airport, and open- 
ing the March of Dimes campaign, must be matched by the allocation 
of equal time to Lar Daly, a perennial but unsuccessful office seeker 
who was himself a candidate for nomination for mayor. 

On Monday, June 15, the Commission denied various pleadings 
seeking reconsideration of the Daly case. 

This hearing is peculiarly timely because of that ruling just 3 days 
ago by FCC refusing to reconsider its earlier ruling. 

Mr. Chairman, of course the situation presented at this time 
throughout the Nation by what appears to be a very lively presidential 
race, both for nomination and later for election, shows the principal 
need for immediate correction of the present statute. 

Every active presidential candidate in the State preferential pri- 
maries, and later just prior to the convention, is worthy of news 
coverage, and his activities from day to day should be covered by any 
news medium which pretends to give the important events of the day 
to those citizens who make use of them. 

In addition, Mr. Chairman, every Member of Congress who is run- 
ning for reelection is already participating in activities which are 
newsworthy. Any Governor, running for reelection or for other 
office, is participating almost daily in newsworthy activities. Of 
course, this same point can be truthfully made to dozens, if not hun- 
dreds, of other situations. 

Senator Pasrore. Would you mind an interruption at this moment ? 

Senator Hotianp. Not at all. 

Senator Pasrore. Do you understand the interpretation of the FCC 
to mean that if you or I, at this very moment—and we have tele- 
vision cameras in this room now—were candidates, and duly nomi- 
nated and qualified as candidates for reelection, the mere fact that this 
film which is taken at this moment, if shown in your State or my State, 
would entitle our opponents or candidates to equal time ? 

Senator Hotianp. I certainly do. That is the meaning of the rul- 
ing. And to my thinking a ridiculous meaning, though possibly 
required by the present law. No court has said so, however. 

Senator Pastore. It isan extreme situation. Is it not? 

Senator Hottanp. Exactly. And the matter may be continued into 
dozens of other situations. It is manifestly a fact that no public offi- 
cial who is a candidate for public office can or should divorce himself 
from the activities connected with his existing responsibilities, what- 
ever they may be, and from the newsworthiness of any activity in 
which he participates. 

For instance, Mr. Chairman, on your point which was well made, 
if this hearing had come last year, when your present witness was 
running for reelection, it would have been the fact that because he 
regarded this as important legislation and had come to testify before 
this able and distinguished subcommittee, that therefore his opponent 
or any number of opponents he might have would be entitled to have 
equal time on the program of every television and radio station in the 
State of Florida, or which reaches into the State of Florida, which 
covered his appearance. 
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And incidentally, i in our State the matter is not even as limited as 
the question of the distinguished chairman indicates, because there 
are very many out-of- State stations, both radio and television, which 
reach into Florida, largely because of the conformation of our State 
phys sically. For instance, the stations in Mobile, C olumbus, Atlanta, 

avannah, and any number of other places which will occur to the 
members of this committee, will send their programs into Florida. 

President Eisenhower described this situation as “ridiculous,” and 
I think he is completely correct in that characterization—which indeed 
it is—and I do not think I have seen in many years the press of this 
Nation—which is in direct competition with radio and television in the 
news field—so unanimous or adamant in its position on any given 
issue. 

May I interpolate by saying that I have frequently noted in the 
newspapers of the land a complete willingness to play down the ac- 
tivities of the television and radio installations, but in this instance 
their sense of fairplay and their knowledge of the fact that that 
which censors and proscribes to news coverage as to one medium one 
day may very easily be interpreted to stretc ch further the next day. 

Editorials strongly criticizing this ruling have come from every 
corner of the Nation, and I have yet to see one which approves it. 
Mr. Chairman, I am sure that the members of this subcommittee have 
in their own file even more editorials than I have, but I have a large 
file completely full of editorials, and without a single exception they 
all describe this ruling as something not to be tolerated but instead 
to be corrected as speedily as possible. 

Senator Pastore. There is an editorial I think in the Washington 
Post this morning on the same subject. 

Senator Hotitanp. Mr. Chairman, I see that the Senator and I, 
before our coffee in the morning, have the habit of reading the morn- 
ing newspaper. I read that same editorial with a great deal of 
pleasure. With the permission of the committee I would like to 
insert it in the record at this time because it is the only editorial that 
I now have—published since this latest reaffirmance by FCC of 3 days 
ago. 
Senator Pastore. Without objection, the editorial will be included 
in the record at this point. 

(The editorial follows :) 





[The Washington Post, June 18, 1959] 
CANDIDATES AND TV 


Now that the Federal Communications Commission has refused to change its 
ruling that the “equal time” principle for political candidates applies to news 
programs as well as to other broadcasts, the only reasonable course is to seek 
amendment of the law. The ruling imposes an intolerable handicap on radio 
and television stations, It means that the President of the United States, if he 
happens to be a candidate for reelection, could not be shown on television at- 
tending a summit conference or laying the cornerstone of a public building, 
without giving equal time on the air to all the other candidates for the Presi- 
dency. 

A majority of the FCC Commissioners believe that, in taking this position, 
they are following the letter and spirit of section 315 of the Federal Communi- 
eations Act. A lengthy opinion handed down yesterday presents a good deal of 
support for this view. Attorney General Rogers and others had argued that the 
requirement of equal time for all candidates, if one candidate is permitted to 
“use” a broadeaster’s facilities, does not properly apply to news programs. In 
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this instance, it was said, the station uses the candidate instead of the candi- 
date using the station. But the FCC cites a statement by Senator Dill, author 
of the controversial provision when it was first written into the old Radio Act, 
defining it to mean that “if a radio station permits one candidate for a public 
ottice to address the listeners it must allow all candidates for that public office 
to do so.” 

It is true, of course, that an officeholder seeking reelection may be substan- 
tially aided by appearances in newscasts that have no direct connection with 
his political campaign. To avoid unfairness, the FCC contends, rival candidates 
must be given equal time on the screen regardless of the fact that they may 
have done nothing that is newsworthy. But this argument cuts both ways. 
Suppose one candidate is presented in some ridiculous or shocking venture in a 
newscast. Would his rivals then be entitled to equal time on the air to exploit 
his failings? A literal application of the Commission’s ruling would seem to 
leave no alternative. 

The central fact is that no device can assure complete equality of treatment 
for candidates on radio and television without crippling these media for public 
enlightenment in the coverage of political campaigns. If the law should be 
modified so as to allow broadcasters to use their own judgment as to the pres- 
entation of candidates and their views so far as news programs are concerned, 
discrimination could be expected in some cases. To our way of thinking, how- 
ever, this would be a lesser evil than the interference with television and radio 
coverage of the campaigns that will inevitably result from the present ruling 
Broadcasters would still be under obligation, from the “public interest” stand- 
ards of the act, to make a fair presentation of public issues. 

The next move is up to Congress, and it ought to act at the present session if 
possible. At the same time it should draw a clear distinction between major 
candidates whom the people want to see and hear and the splinter candidates 
who command no following. 


Senator Hottanp. Without wearying the committee by quoting ex- 
tensively from the editorial there are two points I w ould like to quote 
from it. ‘The first, of course, is the clear conclusion made by the edi- 
torial writer to the effect that in substance whatever might have been 
the case before, that— 

The next move is up to Congress, and it ought to act at the present session if 
possible. 

That is simply a single sentence lifted out of the editorial which I 
do for the purpose of brevity. 

But the other point I want to make can be adduced from an earlier 
portion of the editorial which I read: 

It is true, of course, that an officeholder seeking reelection may be sub- 
stantially aided by appearances in newscasts that have no direct connection with 
his political campaign. To avoid unfairness, the FCC contends, rival candidates 
must be given equal time on the screen regardless of the fact that they may 
have done nothing that is newsworthy. But this argument cuts both ways. 
Suppose one candidate is presented in some ridiculous or shocking venture in a 
newscast. 

[ close the quote there simply to develop that thought a little fur- 
ther. Mr, Chairman, there is no Member of Congress running for re- 
election but who has to partic ipate from day to day in the v oting upon 
the most highly controversial measures that confront our country. 

Senator Pastore. At this moment, Mr. Holland, I am wondering 
in my own mind whether the interpretation given by the (¢ Commission 
isso much the fault of the Commission or the fault of the ( Congress in 
the very liberal way that it wrote 315. 

As we read section 315, I am fully cognizant of the fact that the 
Attorney General has stated that the Commission could have ruled 
otherwise. But if you read the section very, very carefully, I am 
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questioning at this moment whether it is a matter of law or a matter 
of interpretation. 

Of course, if it is a matter of interpretation, we could get into that 
a little later on. But on the other hand, if the law is being properly 
interpreted by the Commission, and which it may be correct, then 
this 1s a ridiculous situation. I think it is incumbent upon the Con- 
gress to do something about changing the rule. 

On that very point I will ask you this question: Are you familiar 
with section 315% Do you feel that the Commission properly in- 
terpreted the law, or do you feel that they misinterpreted the law? 

Senator Hoitxanp. I am not sufficiently familiar with the case to 
comment on a parity with Attorney General Rogers or with the mem- 
bers of the Commission. I note one statement from the legislative 
history of the act, picked up by the editorialist in the editorial which 
T have placed in the record already, which makes by itself a fairly 
strong case for the interpretation insisted upon by the FCC, and [ 
read that into the record, quoting from the editorial : 

But the FCC cites a statement by Senator Dill, author of the controversial 


provision when it was first written into the old Radio Act, defining it to mean 
that— 


and this quotes Senator Dill— 


if a radio station permits one candidate for a public office to address the listeners, 
it must allow all candidates for that public office to do so. 

I am not evading in any way the question of the chairman. I am 
simply stating that I haven’t had the opportunity to review and to 
study the legislative history of this act, though I am familiar with 
the act, including this particular section. 

But I think that a much greater familiarity with all of the back- 
ground of the act would be required for me to give a deliberate 
opinion as to which interpretation is in my judgment correct. 

And I think after all that that is almost beside the question, because 
we have here a situation under which the whole field is left unsettled, 
and in which anyone who precedes does so at his peril, knowing full 
well that he is subject both to discipline by the FCC and to action 
in the law courts if he transcends the particular interpretation of 
this section which is given to it by any particular candidate for public 
office. 

So, it seems to me that it is completely the duty of this Congress to 
enact such clear corrective legislation as to leave no reasonable ques- 
tion on this point. 

Senator Pastore. The only reason I raise the point is because there 
has been a reaffirmation, as you have pointed out, on the part of the 
Commission by a recent ruling which reaffirms the decision that 
they made last February in connection with the Chicago case. 

And the reason why the junior Senator from Rhode Island is raising 
the point at this time is because I feel that at no other time during 
the progress of these hearings will I have the advantage of such fine 
legal talent as is here at the moment. 

I think we have four or five constitutional lawyers, and pretty good 
lawyers, and that is the reason I am raising the question now, And 
I am going to read section 315 because I think it is quite important 
that we do. 
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Senator Hotianp. May I interpolate by saying that I hope and I 
am constrained to believe that it 1s a fact, and if it isn’t please don’t 
disabuse me, that the distinguished chairman includes me along that 
collection. 

Senator Pastore. I certainly do. That is the reason I am asking 
you the question. 

Section 315(a) reads— 


if any licensee shall permit any person— 


and those words are important, I suppose, in interpretation of the 
Jaw whether or not the act is one on the part of the person who is 
exposed or whether or not this is a kindness or a courtesy rendered 
to him or whether or not he appears only by accident or incidentally 
to the situation. 

But the law reads: 

If any licensee shall permit any person who is a legally qualified candidate 
for any public office to use a broadcasting station, he shall afford equal oppor- 
tunities to all other such candidates for that office in the use of such broad- 
casting stations, provided that such licensee shall have no power of censorship 
over the material broadcast under the provisions of this section. No obligation 
is hereby imposed upon any licensee to allow the use of its station for any 
such candidate. 

(b) The charges made for the use of any broadcasting station for any of the 
purposes set forth in this section shall not exceed the charges made for com- 
parable use of such station for other purposes. 

(ec) The Commission shall prescribe appropriate rules and regulations to carry 


out the provisions of this section. 

We notice from that, of course, that there is no mention of the word 
“newscast.” I suppose that the interpretation made by some is that 
a newscast is within the public domain or of such a public interest that 
the candidate himself has no control over it, and therefore his appear- 
ance is only an incidental one and it should be excluded. 

I guess that would be the position of those who feel that the FCC has 
the power. But from the strict reading of this section, a serious ques- 
tion of interpretation does arise as to whether or not the Commission 
would have any authority to exclude any kind of a broadcast. 

Senator Hottanp. That question does arise, it has arisen, and it 
will continue to arise to plague everybody concerned with this im- 
portant question until Congress itself settles it. 

I think we all realize, too, that we are dealing with an industry which 
is relatively new and with an activity which at the time of the passage 
of this act, at the time of the membership of Senator Dill in the Senate, 
which was some years before I came here 13 years ago, the importance 
of radio was not developed nearly to the point that it has since been 
developed, and as I recall television was just barely beginning at that 
time, compared to its present very important status. 

Senator Pasrorr. May I ask you a further question. Are you fa- 
miliar with the so-called Hartke bill which has been introduced here. 

Senator Hotianp. I have read that bill, Mr. Chairman. 

Senator Pastore. I should like to point out to you—— 

Senator Hotianp. It has many fine points in it. 

Senator Pastore. I should like to point out to you, on page 5 of that 
bill, if you have it before you, S. 1858 

Senator Hotianp. I have it, Mr. Chairman. 
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Senator Pastore. It sweeps a broader scope than yours to the extent 
it does include many other situations. For instance, news documen- 
tary, panel discussion, debate, and similar types of programs. But 
without getting into that phase of it, how much violence would be done 
to your idea if we added to it—I am merely thinking out loud, merely 
for the purposes of clarification for the record—the substance of what 
appears on page 5, beginning with line 8 down to line 12 as part of your 
amendments. 

Senator Hortianp. Mr. Chairman, that particular part seems to 
have the same intendment as my own amendment, and if the committee 
feels that it tends to clarify even further the field which I am seeking 
to cover, I would have no objection to it. 

I want to be clear on this point, though: That while I have no major 
objection to the Hartke bill, and while I recognize its many fine points, 
I would not like to see anything incorpor: ated in my bill that would 
inelude another controversial matter because I think that the one mat- 
ter of excluding reasonable and proper news coverage, and editorial 
commentary, from the scope of coverage of this particular section of 
the act, is most urgent at this time. 

Senator Pasrorr. I understand that completely, and I am not blot- 
ting anything out, as indicated by lines 2, 3, and 4. I merely say, 
leave it intact as you have already so stated in your bill, but adding 
the new feature of this further 1 ‘esponsibility upon the newscaster to 
see to it that even this newscaster in no way is designed to advance 
the cause or discriminate against any other candidate. 

The point I am raising now—and this is not definitive in any way 
because unless we raise these questions during the progress of the 
hearing, it makes it more difficult at the time of our executive ses- 
sion—all I am saying to you is this: If this exemption were indeed 
confined to a newscast, would you feel better about it if an added 
responsibility were placed upon the station that they would not be 
doing this as a preconceived. plan to advance the candidacy of any 

candidate, even through the process of a newscast, or that they are 
si discriminating against anyone else. 

Would that fortify your idea, or do you think it would weaken it? 
I don’t want an immediate answer if the Senator thinks he would like 
to think it over and let us know later on. 

Senator Hotianp. I am perfectly willing to answer the question at 
once. I would not object to the addition of appropriate words which 
place that requirement upon broadcasters. But the one point I do 
make very strongly, not because of any opposition at all to any por- 
tion of the Hartke bill, but because I believe the other portions gen- 
erally are controversial and would hold up and delay and possibly 
defeat the passage of this highly needed and highly remedial provi- 

sion, I hope that nothing of that sort will be added and that the com- 
mittee in its sound judgment will confine the amendment which it 
eventually, and I hope soon, will report to the full committee, and 
thence to the Senate, will deal solely with this vital question which 
needs so badly to be cleared up. 

Senator Corron. Mr. Chairman. 

Senator Pastore. Senator Cotton. 

Senator Corron. I don’t want to interrupt the Senator, and I in- 
tended to wait, but because it is right in this point I want to ask the 
Senator a question. 








ers wee F&F SY 


Vi Oo 


28 


‘Y 


‘Vv 


ch 


r- 
nN- 
ly 
vi- 
m- 

it 
nd 
ch 


he 


POLITICAL BROADCASTING 45 


Returning to page 1 of his statement, the suggested wording, I was 
a little bit disturbed by the words “and the candidate in no way 
initiated the recording or the broadcast * * *.” 

It seemed to me that, while the intent of those words is perfectly 
sound that it might place a very difficult task of enforcement upon 
the agency, because the words that come before it indicate that it 
must be a bona fide broadcast initiated by the station. 

You and I have had some acquaintance through our life with 
politicians. In their dealings with the press, with radio, with tele- 
vision, and with other public media, perhaps many of us have been 
guilty of dropping broad hints. When you leave that measure in 
there, it would seem to me that it might be a difficult matter to really 
enforce that. So long as the candidate had not requested this, or 
presented the material, and so long as the station was put on the 
complete responsibility as suggested by the distinguished chairman 
in the wording from the Hartke Act that it be a bona fide broadcast 
and that the candidate be invited because of some particular news 
feature, it seemed to me that this added, even if you took out the words 
“in no way,” it might be easier to enforce it, because many, many, 
many times it seemed to me that somebody could bring in a strange 
situation where it was claimed that the candidate hinted to some 
of the many employees of the station, or that there was some approach 
by a friend, an indirect approach, that would lead to a difficult matter 
of enforcement. 

What would the Senator’s reaction to that be ? 

Senator Hottanp. I think the point that the Senator has raised is a 
supplementation of the point already raised by the chairman. 

Senator Corron. That is the reason I raise it at this point. 

Senator Hontianp. I have tried to state as much as I think I could 
state now, without careful study of the proposed wording, the general 
principal which I would be happy to see followed. 

I would not object to the addition of any words which, still con- 
fining the action to this one point, would make it clear that the good 
faith of the station and those responsible for it, and the sound judg- 
ment alike would be proper essentials of excuse from the liability 
under the statute to give equal time to all other candidates. 

Senator Corron. My suggestion was the deletion of a word or two. 

Senator Hoiuanp. I recognize the fact that the subcommittee will 
try to polish this amendment, or any amendment on this subject which 
it suggests, and I want them to use one which they think is best quali- 
fied to deal with the subject matter. I strongly believe that this 
approach is the best approach, but undoubtedly the addition of words 
which do include these elements of required good motive and required 
sound judgment would not be hurtful to carrying out the objectives 
of my amendment. 

Senator Pasrorr. The reason I raise the point, I think all of us 
are practical men. We are men of experience. We know the tre- 
mendous influence that exposure on television has during the period 
of campaign. We don’t have to debate that. We know how much 
it costs candidates sometimes to buy time on television in order to 
get the proper exposure before the power that he desires to debate 
the issues and what have you in a campaign. Of course, there is no 
magic in a newscast, outside of the fact that it is something that 
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is in the public interest, provided it is used, as an exercise, let us say, 
of freedom of expression. . 

But truly you could even use the newscast at times if it were fully 
arranged, or willfully arranged to promote the candidacy of a can- 
didate. That could be done by a station which possibly favored a 
particular candidate as against another, and went out of its way to 
show the candidate that they desired to have exposed in the public 
eye continuously appear on a newscast. 

All I am saying is this: In order to carry out the basic philosophy 
that gave birth to section 315, which was a good philosophy, but 
which a strict interpretation of the law as presently written has led 
to a ridiculous situation, we should cure that situation as the Senator 
from Florida has indicated. ‘The question here is how best do you do 
it without getting yourself in other controversial fields as the Senator 
has already suggested. 

Should certain standards be required for exemptions which would 
not empower or give the opportunity to a particular group to take 
advantage of another candidate? 

I think the rules of fair play must apply. If we did exclude news- 
casts we ought to have added guarantees that even a newscast couldn’t 
be used to the discrimination or the detriment of another candidate. 
In other words, it would have to be a newscast that was in the public 
interest, and the fact that a person was appearing on that program 
was only incidental to it. 

Senator Hotianp. I thoroughly agree with the Senator. 

Everything that anybody in public life in an important position 
does on a controversial issue is a matter which is newsworthy to the 
people whom he represents, and who want to know what his position 
is on these controversial matters. 

My judgment would be that many more matters will be included 
in newscasts on which the individual doesn’t himself do the speaking 
before the television cameras, but which will be the reporting of his 
activities and his positions, and not for anything would I want to 
see these important media of communication which are controlled 
under public license, and which are allocated under public machinery 
set up by law, banned from covering important information which 
our people are entitled to have. And that is what I fear will occur 
unless remedial action of this kind is taken quickly. 

I think that such a situation, if left uncorrected, would be par- 
ticularly detrimental to the most responsible of the newscasters, and 
the chains or groups or systems, and probably wouldn’t be paid as 
much attention to by some that are less responsible that are struggling 
for public recognition and acclaim. 

I think that a highly responsible group, or a single station, would 
be much slower to go into a field where there is a questionable factor, 
than would a less responsible group, of which, of course, we have some, 
because these important institutions are not all of the same strength 
either financially or in acceptance by the public. This whole situa- 
tion, I think, would be intolerable and would find, if continued, these 
important media, licensed by the Federal Government and regulated 
by Federal agencies, unable to carry out one of their most important 
justifications for existence, and that is reasonable coverage of the 
news in the interests of the people whom they are expected to serve. 
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Mr. Chairman, I appreciate very much the questions and interrup- 
tions, and I will be quite glad 

Senator Pastore. These are the serious issues involved here. Let’s 
face it. We can talk about it. We can read 10 or 15 pages, but the 
issue here is very simple. The question is how do we meet it and how 
far do we go and what is the best thing to do in the public interest. 

Senator Hotuanp. The Senator, of course, has correctly stated the 
matter. May I assure him he won’t have to read 15 pages in my case. 

Senator Pastore. I am not saying that in criticism. I am merely 
stating that as a suggestion to some of the witnesses who are going to 
appear here. We don’t have to belabor this for a day and a half. 

The Senator from Rhode Island likes to get to the point, to find 
out what the controversy is, what we are supposed to do about it, and 
get busy and do it. , oy 

Senator Hotianp. I have noticed for a long time that my distin- 
guished colleague, the chairman, is a straightaway man, and I am 
trying to recognize that fact in this statement. To continue: 

In my opinion, this ruling will prevent the radio and television in- 
dustries from carrying out a basic responsibility to the public—the full 
reporting of news of general interest. Time is of the essence in this 
matter because of the presidential and congressional elections coming 
up next year, and because many States have their State and local 
ations during the same year, immediately preceding a presidential 
election, or in conjunction with the presidential election. 

I have chosen to limit my bill to correcting the situation brought 
about by the Lar Daly decision because, as just stated, time is of the 
essence and efforts to repeal or substantially amend section 315— 
commendably undertaken by the Senator from Indiana, Mr. Hartke— 
would nevertheless lead us into very technical and controversial areas, 
which would undoubtedly delay passage of legislation on this subject, 
whereas I know of no controversy with reference to the urgent need for 
immediate enactment of legislation such as S. 1929. 

The radio and television industries have at least been able to “live” 
under other aspects of section 315 which they have long attempted to 
change—without success—but if the Lar Daly ruling is allowed to 
stand they cannot possibly perform the public service required of 
them, particularly in a presidential election year such as next year. 

I am fully aware of the fact that the industry itself would prefer 
a complete repeal of section 315, or at least extensive modification 
of that section of the law, but I am convinced that representatives of 
the industry will readily admit that the Lar Daly case has created an 
impossible situation which must be corrected immediately and that its 
correction is far more important at this time than are other changes 
of the law which have caused them difliculties throughout the years. 

Along this line, I think one of the best arguments for my bill is to be 
found in an editorial entitled “Repeal Section 315 Now or Repent 
Later,” which appeared in the May 25 issue of the industry magazine 
Broadcasting. Although a large segment of the industry supports 
the so-called Hartke bill, S. 1858, the editorial has the following to say 
on that measure: 





On the surface, Mr. Hartke’s measure is more appealing, but it too offers only 
limited relief, and in one respect it actually sets a trap for broadcasters. 
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These are the words, Mr. Chairman, of the editorial from which I 
am quoting. Continuing to quote: 

It would eliminate from equal time provisions splinter candidates in presi- 
dential and vice presidential races. It would do nothing, however, to protect 
broadcasters against equal time demands by candidates for any other office. 
The extent of the problems which Mr. Hartke would leave unsolved may be 
measured by the recollection that 72 candidates ran for sheriff in Milwaukee 
in 1956. 

Mr. Chairman, if you will pardon a personal allusion, when I ran for 
Governor of Florida in 1940 there were 11 exceedingly active candi- 
dates in the race. So I have had some occasion to sample this situation 
by personal experience, and the other 10 men at least were extremely 
newsworthy, eligible for coverage on certain matters, most of them 
public officeholders or men with public experier nee. 

I can’t help but shudder at what might have happened in that situa- 
tion if this present interpretation of the FCC had prevailed then, and 
if the radio and television coverage now prevailing in my State had 
prevailed at that time. 

I quote again from the same editorial: 

The more you tinker with attempts to rewrite section 315 the more evident 
it becomes that the tinkering will create at least as many difficulties as it cor- 
rects. Complete repeal is the only solution. 

Mr. Chairman, I don’t think that this committee is even going to 
think about completely repealing this section without long and ex- 
haustive hearings because there are too many controversial factors 
involved. So it seems to me that the corrective application of a new 
law to cure the Lar Daly decision situation is clearly what we need. 

Mr. Chairman, I quote those statements not by way of opposition 
to the Hartke bill but merely to show that the industry, in general, 
is fully aware of the fact that many controversial and time-consuming 
problems will arise in an effort to substantially rewrite section 315 
of the Communications Act of 1934. I fully agree with the state- 
ment that the more you tinker with rewriting section 315, the more 
problems you will create, a situation which will certainly lead to a 
controversy. I cannot agree that complete repeal at this time is the 
solution, and if the industry w wants timely relief from the intolerable 
situation created by the Daly case, it is unrealistic in seeking repeal 
now. 

I could say if the public, which is entitled to the proper functioning 
of these important institutions, wants relief, the same statement 
applies. 

To expect speedy action on legislation to repeal section 315 in its 
entirety is just not realistic or “practical. The impracticability of 
that approach is emphasized by the fact that such a proposal is not 
even pending before this committee. 

Therefore, Mr. Chairman, the only realistic approach ot this 

ressing problem, it seems to me, is to pass quickly noncontroversial 
fowislatten such as I am now proposing, dealing solely with this 
unreasonable restriction which has been placed on newscasts of radio 
and television and which is clearly detrimental to the interests of all 
of the listening and viewing public. 

I note in a statement by Dr. Frank Stanton, president of the Co- 
Jumbia Broadcasting System, dated March 14, 1959, that he then felt 
that the industry’s fight should be “directed only to this extraordinary 
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ruling that section 315 is applicable to new scasts.’ ” He further states 

that though the industry has said many times in the past that section 
315 is, in any case, an abomination, that “for the present we are 
focusing not on the broader faults of section 315 but not only on the 
issue of applying that section to regular newscasts.” 

I hasten to say that I was happy to find such quotes as I have put 
in here, but that those articles were not the reason for my legislation 
being introduced. It seemed to me, upon viewing the problem and 
discussing it with some of my own people from Florida, that there 
was clearly just one approach, and that was to single out the one 
ruling and to make such corrections of the law as to make that ruling 
clearly inapplicable. 

I do not know what Dr. Stanton will say in testimony before the 
subcommittee during these hearings, but I am convinced that the 
course outlined by him in March of this year is by far the soundest 
and wisest course of action for the industry and for the Congress 
at this time. 

Mr. Chairman, when I introduced my bill there were those who 
contended that consideration of legislation on this subject should be 
postponed until the Commission had had an opportunity to reconsider 
its ruling in the Daly case. I did not agree with that contention 
because, “first, there was no assurance that the decision would be 
reversed, and, second, if it were reversed there would be no assurance 
that the Commission would not again reverse itself at a later date. 

We seem to be having reversals in courts and regulatory bodies 
pretty regularly, Mr. Chairman. Anything that is so controversial 
that it finds a regulatory body or a court one day on one side and the 
next day on the other side is something that this Congress ought to 
give attention to to correct if it has the } power to ¢ orrect it. 

However, I am, reasonably sure everyone now agrees that since the 
Commission has refused to reverse itself by its action of 2 or 3 days 
ago, it is imperativ e that we enact corrective legislation at the earliest 
possible date. Until the Congress takes corrective action the present 
status of the law presents an open invitation to long and expensive 
litigation, and, as a practical matter, requires radio and TV stations 
to practice a voluntary censorship of the news during political 

campaigns. 

Mr. Chairman, there is no doubt at all that that is the situation, and 
it also presents a situation under which any station that proceeds in 
this field does so at its peril and the full knowledge of the fact that it 
may be confronted with law suits, it may be ¢ onfronted with demands 
that are impossible of fulfillment, or it may be confronted with threats 
of disciplinary action or disciplinary action itself by the FCC. 

Of course I have no objection to this committee and the Congress 
giving ample time and consideration to other changes in section 315 
of the Communications Act of 19: 34, but first I think we should pro- 
ceed expec ditiously with the task at hand, and remove from the radio 
and television industries a yoke which they cannot carry and continue 
to fulfill one of their fundamental responsibilities to the general 
public, the complete coverage of the news. 

I am grateful for this opportunity to testify in support of S. 1929 
and I urge this subcommittee to report that measure favorably ‘at an 
early date. 
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Mr. Chairman and members of the committee, I thank you kindly. 

Senator Pastore. Senator Hartke? 

Senator Harrxe. Senator Holland, I don’t know if you are familiar 
with it or not, but we have proposed an amendment to S. 1858 which 
would further define “substantial candidates for public office, other 
than President or Vice President.” I don’t know if you are familiar 
with that or not. 

Senator Hotianp. I am not. 

Senator Harrke. What would that do to eliminate the one provi- 
sion you have reference to, which goes down to the State and local 
candidates, in attempting to define them in this field. I think every- 
one agrees that time is of the essence in this field and I think you 
and I would agree that if we are going to do anything with regard to 
1960 we had better do it in this current part of the year. We don’t 
have much time left now, is that right ? 

Senator Horzianp. That is certainly correct. I hope we are in 
agreement that a bill which deals solely with this one matter is the 
realistic approach, notwithstanding the undoubted merits of your 
own bill, and I understand there are other bills also which approach 
other defects in the act. 

Senator Harrke. There is one question I would like to ask you. 
Do you feel that there is more to the responsibility of the broadcasting 
and telecasting industry than merely affording equal time on news 
broadcasts; that there is a definite responsibility of the industry to 
inform the public as to what is going on in the field of political affairs. 
Don’t you feel that that is an obligation of the industry itself? 

Senator Hotranp. I certainly do, and I think the industry would 
find itself taking a back seat among news media if for instance it 
didn’t cover the travels and appearances of an important candidate 
for presidential office in the various places that he went. Regard- 
less of whether he wanted to be covered or not. He might have an 
unfortunate appearance that he thought was unfair to him, where, for 
instance, he might be before an unfriendly audience, heckled and the 
like. Nevertheless, I think the public is entitled to know what the 
reaction of citizens generally to such a candidate traveling may be. 
And I think that on a lesser scale, but with equal force, the same 
observation applies to candidates for State or local office. 

Senator Harrke. So basically we agree that the question is not so 
much one of trying to set up regulations but basically it is a question 
of the people having a right to know what is going on in politics, and 
the expression of freedom of information being expressed by this 
important public news media. 

Senator Hotianp. The Senator is right. It is a question of the 
public being allowed to have the fruits of its own property, the right 
to the use of the airwaves for the transmission of both pictures 
and words under the licenses granted by public authority. 

Senator Hartke. I wonder if you wouldn’t agree with me that the 
television and radio industry is a responsible industry, and that they 
are going to try to do that to the best of their ability. 

Senator Horianp. I think without question in the main that that 
is true. Of course, the Senator knows full well as I know that we 
have black sheep in every profession, and we have black sheep in 
every industry, and I would be surprised if we didn’t find some who 
were not up to normal ethical practices in this important industry. 
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Senator Harrxe. It is not fair to penalize the good that can come 
from this for whatever small abuse you might find, is that right? 

Senator Hottanp. That is correct. 

Senator Harrxe. I would like to ask you this with particular ref- 
erence to what Senator Cotton mentioned a few minutes ago, this 
question of where you are talking about initiated by the candidate 
himself. Don’t you feel that that would in some cases present a situa- 
tion which might do one of two things: require the station itself to 
make a legalistic interpretation, or else just do what some might be 
inclined to do, just back away ? 

Senator HoLtianp. Very probably that might be the case. I have 
already indicated that I have no objection to adding the clarifying 
words which bring in the matter of good motive appropriately. I 
don’t want it to be such a matter as will create an intolerable enforce- 
ment situation as concerns FCC and its control of the stations, but 
words which would permit good motive and good judgment to be 
factors in the matter. 

Senator Hartke. I wonder if you would be willing to go far 
enough in this field of libel and slander where the station is required 
as a practical matter to submit itself to the will and whim of the 
candidate and let him express his own views, and then go ahead and 
make the station responsible for what is going on when they have no 
real control or censorship of what is going on. 

Senator Hottanp. My understanding is that the present law re- 
quires or provides wording on that very point; that where equal time 
is given—let me get the wording exactly—that the station is not 
allowed to censor the remarks. 

Senator Harrxe. That is true, but he is still liable for any defama- 
tory libelous statements so they cannot censor or delete it. 

enator Hottanp. That would seem to me to be an inequitable sit- 
uation for them to have no control of the situation under which they 
might be subjected to penalty. 

enator HarrKe. One other item where I feel that there is a definite 
responsibility, and I feel in my own mind that the industry itself might 
move if they had an opportunity to do so, and that is to be more infor- 
mational minded in giving time to particular candidates, particularly 
in the presidential election, if they could go out and permit these 
people, the major candidates, let us say, to express their opinions, or 
to give them more coverage, even at the expense of the industry, what 
we call free time. If they had such a situation don’t you feel that it 
would make it possible for the public to make a better determination 
of who they would want to represent them in the present situation ? 

Senator Hoxtzianp. Possibly that is true, but I think that goes fur- 
ther than to try to correct this inequity in the present ruling. I think 
that is a different 

Senator Pastore. Would you yield at this time? Isn’t that the 

urpose of equal time? The purpose of equal time is to give the pub- 
ic the benefit of the viewpoint of all of the candidates. That is the 
reason why we have the rule of equal time. 

If you change that rule then it is up to the broadcasting station to 
determine what the public should have. 

Let’s assume in a State where you have two or three well-qualified 
candidates, and the particular owner of that station was very much 
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interested in one of the three and went out of its way to give all of its 
opportunity, because the law permitted it to, to the one candidate that 
they favored, then where would the public get the advantage? The 
reason behind equal time is to serve the public. 

The question is, in the serving of the public under the rule of equal 
time, sometimes we get into a ridiculous situation. I tell you very 
frankly I think there must be some restraint if you are going to serve 
the public. If you leave the determination entirely upon the owner of 
a station on the premise that it is a reliable industry—and no one is 
questioning that now, no one questions that, it is a question of what 
tools are being placed by reason of this law in the hands of few indi- 
viduals to dictate to the public what it should know and shouldn’t 
know about a particular candidate at the time of a political campaign. 

The purpose of equal time is to give equal time. Equal time is not 
to serve the candidates. Equal time is to serve the public. That is 
the reason for the rule. 

Senator Hotianp. I agree thoroughly with the chairman on that 
point. 

For instance, if I may again make a personal observation, I think 
I would have felt very badly when I was running for Governor if 
the stations in our State had decided, as many individuals felt and 
as many editorialists said, that I had no chance for election, and that 
two other very fine gentlemen were the ones who were the leading 
candidates, and decided that they could give free time to those two 
but that since I had no chance, which they might have determined 
in good faith, because many people did, that I should be barred from 
that free time. 

I can think of an enormous number of cases under which that 
same point could be made. 

Senator Harrke. I agree with you, Senator, on that. You know 
we do have the so-called nuisance candidate, too, the person who just 
absolutely may be all right, nothing wrong with him going ahead 
and running, but do you feel that they should share time with those 
people who are making a bona fide attempt to secure office, and that 
they should be afforded equal time. Information has been supplied 
to me that a plan was attempted by certain nonpartisan groups to 
sponsor programs for example in the New York election. They got 
to the place where they had to give equal time not alone to those 
of the minority or splinter parties, but all the way down the line. Do 
you think the nuisance party is entitled to that? Won’t you be re- 
stricting information that the public is entitled to have, by placing 
the obligation on the industry and requiring the broadcaster to make 
a decision as whether to put a nuisance candidate on, or just not put 
anyone on? 

Senator Hotianp. It seems to me that the question there is who is 
a nuisance candidate. 

When I have been running for public office I have been inclined to 
think that everybody else running at the same time was a nuisance 
candidate. And I hoped that many people would agree with that 
point of view. But I found out when the vote was counted that that 
wasn’t the case. 

Senator Harrxe. Let me ask you, Senator. If a person were, as 
set out in this bill which we have presented here, one who is required 
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to have at least 1 percent of the total vote in the last election in a pe- 
tition, or if he is a legally qualified candidiate or member of public 
office or something of that sort, don’t you feel that there are some 
regulations which could be written which would be fair and equitable 
so that the public will have a complete exposure of the candidates who 
are bona fidely seeking public office ? 

Senator Hotuanp. We are talking now about a medium which has 
come to affect not just presidential elections, not just gubernatorial 
elections, not just senatorial and House of Representatives elections, 
but every election. 

For instance in Dade County, which is the largest county by popu- 
lation in my State, there is no way in the world for candidates for 
local office to reach the very large population except through the use 
of television and radio. It has come down to the question there that 
would require, under the principle that you suggest, the exercise of 
judgment as to who are the nuisance candidates in each race. 

I remember last year when I was running for reelection the people 
of Dade County were electing members of their metro commission, 
which is a very large body governing the whole county which has been 
made into one municipal corporation, and for each of those positions 
there were numerous candidates. 'To have the industry charged with 
the responsibility of ruling in each of those multifarious races, in a 
situation where television and radio had complete importance would, I 
think, be of very doubtful judgment. I don’t believe they could do 
it in such away as to properly serve the public. 

Senator Pastore. Would the Senator yield ? 

Senator Harrke. Yes. 

Senator Pasrore. The Senator is a man of vast experience in poli- 
tics. Under our concept of government, under our democratic proc- 
ess, the eligibility and the qualifications of a voter and of a candidate 
are determined on the local level. 

I quite agree with you, if we could determine who is and who isn’t 
the nuisance candidate, we maybe would empty out about every legis- 
lative body in the United States of America. 

But the point is, that the responsibility of not making this a 
‘free for all to the extent that it becomes a nuisance is up to the re- 
quirements and the provisions within the State itself to determine 
when a person does become a qualified candidate. And there is where 
the rules will have to be made in order to allow a person to qualify. 
And once the person is qualified, then the question arises that if the 
people have a right to decide whether or not they shall vote for that 
man or not because his name is on the ballot then I think the people 
have an equal right to hear what he has to say if you are going to 
listen to somebody else, what he has to say, for the same office. 

And that is the philosophy behind equal time. 

I realize in many, many instances you do create some ridiculous 
situations. I am inclined to go forward with the sentiments ex- 
pressed by the distinguished Senator from Florida that at this time 
what we ought to do is to take into account the fact that we are almost 
on the twilight of this session, and if we are going to do anything 
about this we had better not complicate it too much and get it down 
as simple as possible, so that we can get some action before any elec- 
tions next year. 
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Senator Hotianp. We are dealing, Mr. Chairman, with what have 
become such important instrumentalities of spreading information 
that their importance cannot be exaggerated, and we are talking, too, 
particularly in the case of television, about an industry in which every 
minute is costly—very, very costly. And any industry that is sub- 
jected to hazards here which it can’t measure as to something into 
which it has to put vast sums of money to afford periods of coverage 
on the air, is going to be too cautious if it gives proper consideration 
to its own interests. Too cautious, I think, to well serve the public 
welfare. And I don’t want to leave that situation unchanged at the 
end of this session of Congress. 

Senator Harrxke. Let me ask you, Senator, getting on a little differ- 
ent level, and starting on the State and congressional candidate—and 
I will include Presidential, too—can we assume that there is any type 
of place along the line where we can at least draw some type of ground 
rules? I think this is possible if we don’t get into abstract but stay 
on the specifics ; seassiliees ground rules for fair play for presenta- 
tion of the principal candidates? I don’t feel either that we should 
eliminate even the splinter group. I agree with that. We want 
freedom of expression. We don’t want a man out here who is going 
to get maybe his own vote and, if possible, his wife’s. If he is going 
to get that many votes and that is the full extent of it, do you think it 
is even within the realm of fair play that the television-radio industry, 
in order to provide the fairness under the statute, that they should give 
equal time to that kind of candidate for a State or congressional office? 

Senator Hortitanp. The FCC, which is the administrative body 
charged with the responsibility, has made a ruling which I interpret 
as going that far. 

Senator Hartke. I grant you that. 

Senator Hotzanv. The situation requires a clearing up of that ruling 
and not a beclouding of it. To encumber the bill that is designed to 
clear it up, whether it is this bill or any other that has the same single 
objective, with other features, I think, would be unwise. 

Senator Harrxe. I think we are possibly on closer ground than 
maybe appears on the surface. 

Let’s say this, at least as far as the President is concerned and the 
Vice President. Couldn’t we come back to at least some place along 
the line where we could define these candidates, not limit it too much, 
but if a man is nominated, of course, by a convention, we know he is 
a legally qualified candidate. 

Senator Horxianp. That is right. But there are many States in 
which the real race is the primary, instead of the general election. 

Senator Harrxe. I understand that. Do you think it is unreason- 
able to expect a man who is going to be a candidate for public office, 
and wanting equal time, to secure on a petition the names of at least 
1 percent of the names of those who voted in the last election? Do 
you think that is unreasonable? 

Senator Hotzanp. Yes, I do; because I don’t like to see the Federal 
Government bringing in a standard for qualification which will vary 
from that imposed by the State law, because after all, these people run, 
as the chairman has already suggested, under State law. And if this 
committee takes to the Senate floor a bill in which the Federal Govern- 
ment assumes that it, too, has the right to impose what would amount 
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to positive qualifications—because anybody who is going to have a real 
access to people has got to have an equal right with others running for 
the same office—we are going to run into trouble which could result 
in a long-drawn-out debate. 

I am completely against Federal standards differing from the State 
standards being enacted here. 

Senator Harrke. Isn’t that exactly the objection that you have to 
the present Lar Daly decision. 

Senator Hotianp. The objection I have to the Lar Daly decision 
is that it very badly beclouds the right of information of the citizens, 
and is done under Federal law now on the books, and the interpreta- 
tion of that law by the administrative agency which we ourselves set 
up to interpret it. I want to correct that situation, and I don’t 
see any way that you can do it except by the passage of truly correc- 
tive legislation. 

May I say that I fully agree that many of the items included in the 
distinguished Senator’s bill are needed and are fine, and I would hope 
that eventually he will make progress with several of them. Iam not 
able to discuss them one at a time. But I do hope that in his judg- 
ment he will feel and come to the decision that the wise course now 
is to approach this one problem and its correction, because I think that 
it is so clearly demanded, both by the popular attitude, by the atti- 
tude of the industry, by the confused situation of the law and regula- 
tions, that it is Congress’ positive duty to get the thing done with the 
least possible delay. 

Senator Harrxe. I don’t think anyone has been pushing this thing 
any harder—maybe some as hard but not any harder—than I have to 
move it through during these months. I am interested in trying to 
do that, and to do the best we can. I think that is right. 

As you say, some of these questions are controversial. But there 
is nothing wrong in trying to correct a deficiency or an inequity in the 
law. 

Here is what I am talking about. I honestly believe that the tele- 
vision and radio industry would give more coverage to political events, 
the sort of public informational things, the type of thing where you 
have discussion programs, if they didn’t feel that they were going 
to be faced with the demand for equal time. I think it would actually 
be of benefit to the people to have an exposure of these candidates, 
particularly on the presidential level. 

I cannot see in such an event why there would be any attempt in any 
way to interfere with States’ authorities on candidate whenever you 
are talking about giving a small segment to those people who are 
ultimately going to be the decided factors in an election. 

This isn’t a question of limiting their candidacies. This is a ques- 
tion of trying to present something that the television and radio peo- 
ple can interpret in their own language, as long as they do it in their 
own codes. I[ don’t think they need to be spoon fed anymore. 

_ Senator Hotnanp. I thoroughly agree with one conclusion of the 
Senator, and that is that we want to supply the people with as much 
information as we can. 

Again coming back to the State level however, here is the situation 
we have: I have never run for any State office that I didn’t get a good 
licking in certain parts of the State where there are television and 
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radio facilities, although I have been lucky enough to be elected each 
time. Would the owners of those facilities be accused of bad faith 
if they decided from the environment that they could see around them 
there that I was a splinter candidate? 

Senator Harrxe. There is no intention of doing that. 

Senator Hotianp. That would have been a very easy decision to 
make. I just don’t feel that it is fair to the industry, or fair to the 
public, or fair to anyone concerned to leave the situation under which 
we charge each individual operator with the responsibility for de- 
ciding who is a splinter candidate and who isn’t. I think if we left 
that situation we wouldn’t have corrected very largely the problem 
with which we are confronted. 

Senator Harrke. Senator, there is no intention to do that, if you 
read the bill, because it does set out very specifically what the limita- 
tions are, and does not leave it to their discretion, but does leave, just 
as you are leaving to the discretion of the newscaster what items he 
is going to use. You have to assume they are going to be responsible 
some place along the line. I think they will be responsible. 

Senator Hotianp. Let me just clear the record before I conclude, 
with this: I certainly recognize the complete good faith of the dis- 
tinguished Senator, and his high degree of knowledge in this field, 
which is probably greater than mine. I am simply trying to ac- 
centuate in my statement the need for speedy correction of this pres- 
ent situation which is the worst I think that has arisen in the field 
of politics in my lifetime. It wouldn’t have been possible for it to 
arise When the media of publicity was so much simpler than they 
are now. 

I don’t believe that there is any reasonable, acceptable way of ap- 
proaching this problem except to proceed to make this particular 
correction just as speedily as possible, and certainly in this session 
of Congress. And I think on that my distinguished friend and I 
would be found to be on common ground. 

Mr. Chairman, I appreciate so much your kindness. 

Senator Pasrore. I thank the distinguished Senator from Florida. 

Mr. Allott, it is your turn. 


STATEMENT OF HON. GORDON ALLOTT, U.S. SENATOR FROM THE 
STATE OF COLORADO 


Senator Autuorr. Mr. Chairman, I might say I have no hesitancy 
in wishing or being willing to appear before this committee at another 
time also. I am sure the chairman is aware of the situation in which 
I find myself with a markup of the independent agencies bill at 10:30; 
therefore, I must proceed as rapidly as possible. 

First of all I would like to concur generally with the statements 
made by the distinguished Senator from Florida, that I feel the 
questions here are of such magnitude and can run into so many diverse 
directions that we should devote our attention at this time to taking 
care of the question which has been raised particularly by the so- 
salled Lar Daly decision. 

I appear here on behalf of the bill offered by myself, S. 1604. 

Mr. Chairman, on February 19, the Federal Communications Com- 
mission announced a decision, reaffirmed by them on Tuesday, which 
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cannot help but undermine one of our most precious freedoms—free- 
dom of the press. I refer to the so-called Daly decision in which 
the FCC ordered a Chicago television station to provide equal time 
on a regularly scheduled newscast for a mayoralty candidate because 
the incumbent, also a candidate, had been seen on a similar newscast. 

This majority decision, w ith which Chairman Doerfer and Com- 
missioners Cross and Craven disagreed, has far-reaching implications. 
It abridges radically the freedom of radio and television and conse- 
quently their usefulness to our society. Second, it will necessitate, 
on the part of the broadcasting industry, a negative approach to the 
role that. broadcast. jouralism pl: Lys in our present way of life. 

To hold that news coverage must be matched by allotting equal free 
time to other candidates, even though the original appearance is 
obviously a aa of reasonable coverage of news having general in- 
terest. for the public, is a crippling decision with respect to broadcast 
journalism. Although this decision was based upon language con- 
tained in section 31! 5 (a) of the Federal Communications Act, it seems 
to me that the scope of the FCC as described in the preamble to that 
act has been broadened far beyond anything that was contemplated 
by the Congress. 

On a recent broadcast, I used thisexample: 

A candidate for Governor might very well be driving down the 
street and become involved in an automobile accident, possi ibly neces- 
sitating his removal to the hospital. Now, if TV coverage is given 
to that mish: ap it will then become necessary, as I read the decision, 
to allow every other candidate equal time. 

Although the ex: ample is admittedly exaggerated, the point is clear 

Mr. Chairm: in, in order to further clarify this statement in light 
of the passage to which I have referred, I should like to read the pre- 
amble and section 315(a) of the act: 

Sec. 151. Purposes of chapter; Federal Communications Commission created. 

For the purpose of regulating interstate and foreign commerce in communica- 
tion by wire and radio so as to make available, so far as possible, to all the 
people of the United States a rapid, efficient, nationwide, and worldwide wire 
and radio communication service with adequate facilities at reasonable charges, 
for the purpose of the national defense, for the purpose of promoting safety 
of life and property through the use of wire and radio communication, and for 
the purpose of securing a more effective execution of this policy by centralizing 
authority heretofore granted by law to several agencies and by granting addi- 
tional authority with respect to interstate and foreign commerce in wire and 
radio communication, there is created a commission to be known as the “Federal 
Communications Commission”, which shall be constituted as hereinafter pro- 
vided, and which shall execute and enforce the provisions of this chapter. 

Sec. 315. Candidates for public office ; facilities, rules. 

(a) If any licensee shall permit any person who is a legally qualified candi- 
date for any public office to use a broadcasting station, he shall afford equal 
opportunites to all other such candidates for that office in the use of such 
broadcasting station: Provided, That such licensee shall have no power of 

: I 
censorship over the material broadcast under the provisions of this section. No 
obligation is imposed upon any licensee to allow the use of its station by any 
such candidate. 

You will note that nowhere is such stringent, unnecessary regulation 
contemplated. 

The dissemination of news is essential to an informed public. Only 
by this means can the American people form intelligent opinions and 
express the views which are ultimately reflected in what we do in 
Congress. 
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To this end, the widest possible dissemination of differing political 

oints of view serves a most useful purpose. To say, however, that the 
incidental appearance on a news broadcast of a political candidate 
requires identical coverage for other candidates deprives the broad- 
caster of the important right to make his own decisions about pro- 
graming. The practical effect may well be to eliminate coverage of 
political campaigns by radio and television. Judgments as to the 
newsworthiness of any event concerning candidates will no longer be 
made on a basis of their news value; they will have to be made with an 
eye to the amount of time which must be given the candidate’s oppon- 
ents, present and potential. 

Mr. Chairman, let me make clear at this point, that my bill would 
have no effect on reasonable equal time rights now enjoyed by all candi- 
dates. Those are safeguarded. Nor do I have any intent to establish 
some electoral system of prejudgment and exclusion by our broad- 
casters. They would, I am sure, be the first to reject such an arrange- 
ment. 

Aside from their demonstrated sense of fair play, they must con- 
stantly answer to an ever-present conscience in the voice of the 
American public. It may well be that the entire equal rights concept 
should be reviewed—many have so advocated. But that would require 
long, complicated investigation. On the other hand, the problem 
created by the recent decision is an urgent one, a potent one, and one 
which can be easily and simply corrected by the amendment I have 
proposed. 

S. 1604 is designed to make clear the intent of Congress with respect 
to section 315(a) of the act. It does, in a simple manner, what I 
believe the broadcasters and the Congress want done—and what the 
public expects to be done. 

The bill makes clear that the intent of this section is not to prevent 
a broadcaster from exercising his judgment in determir ‘ng the news- 
worthiness of a story based upon what additional time commitments 
will be forced upon him. It specifies that appearances by candidates 
on regularly scheduled newscasts originated by the station and not 
initiated by the candidate, should not fall within the meaning of sec- 
tion 315(a). 

In short, we place responsibility for fair coverage of the news 
where it belongs—with the broadcasters—while at the same time we 
make clear the position of the FCC. 

IT ask that my colleagues join me in assuring the public that we 
will have unfettered news coverage of all aspects of the American 
scene—election campaigns included. 

And Mr. Chairman, may I at this time offer for the record a state- 
ment by Mr. Hugh B. Terry, in support of this, president and general 
manager of the Aladdin Broadcasting Corp., of Denver, Colo. 

Also, I would like to offer a statement by Mr. William Grant, a 
very outstanding attorney in Denver and president of KOA-TYV, of 
Denver. 

Also, a statement by Mr. Russel Shaffer, president of KBOL Radio, 
of Boulder, Colo.; 

Also, a statement by Mr. Cliff Hendrix of the Star Broadcasting 
Co., Inc., of Pueblo, Colo. ; 
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Also, a wire from Mr. Harry Hoth, poeaieet of the Colorado 
Broadcasters & Telecasters Association, of Colorado Springs, Colo.; 


Finally, a statement by Mr. Robert D. Ellis, vice president of KKTV, 
Pueblo, Colo. 


I ask that all of those may be included in the record as a part of 
my remarks at this time. 


Senator Pastore. Without objection, so ordered. 
(The papers referred to are as follows :) 


STATEMENT BY HuGH B. TERRY, PRESIDENT AND GENERAL MANAGER, ALADDIN 
BROADCASTING CORP., DENVER, COLO. 


You are familiar with the fact that the Federal Communications Act requires 
television and radio stations to treat alike opposing political candidates using 
their facilities. Thus, if a station donates time to one political candidate, it must 
offer to donate an equal amount of time to all opposing candidates for the same 
office. Similarly, if time is sold to one political candidate, it must be sold to his 
opponents under the same terms and conditions. 

We have no quarrel with the underlying purpose of this requirement, namely, 
that opposing political candidates shall be granted “equal opportunity to use our 
facilities for campaign purposes.” The Federal Communications Commission, 
however, has recently held that the equal-opportunity requirement of the act 
includes news programs in which a political candidate is shown performing 
some function totally unrelated to his election campaign. We believe the appear- 
ance by a legally qualified candidate on any regularly scheduled newscast, news 
documentary, panel discussion, debate, or similar type program where the format 
and production of the program are under exclusive control of the station, as to 
content, presentation, time, and other details, should be excluded from such 
restrictions. 

While relief from the restriction which the Commission’s decision in the 
Lar Daly case would place upon our news coverage and related programing 
during election years is our most immediate interest, there is another problem 
arising from the political equal-opportunity requirement which has long given 
us some concern. The broadcast industry has urged an amendment to the 
Communications Act which would in substance permit it to make time available 
to presidential candidates of the major parties without being required to make a 
like amount of time available to a host of minor presidential candidates who 
obviously have no chance of winning. As you, of course, know, in every presi- 
dential campaign there are anywhere from 15 to 20 presidential candidates, 
the majority of whom represent minor parties which have no chance of winning. 
Obviously, no station can attempt to make any amount of time available to 15 or 
20 such presidential candidates, nor would it serve any useful purpose to do so. 
Under the present law, however, if one presidential candidate is provided time, 
all other candidates must be treated likewise. If the requirement for equal 
treatment could be limited to the candidates of the major parties, the broadcast 
industry would be in a much better position to provide time to the candidates 
of these parties so that the American public could be fully informed of the issues. 

A third problem which has long plagued the broadcast industry is the question 
of whether stations are liable for defamatory remarks made by political candi- 
dates over their stations. As you know, broadcast stations are not permitted 
to censor the material broadcast by political candidates. The various courts 
have split over the question of whether a station is liable for defamatory 
remarks made by political candidates even though the station has no right to 
control what the political candidate says during the broadcast. It is obviously 
unfair to deny a broadcast station the right to censor the material broadcast 
by a political candidate but still make the station financially responsible for any 
defamatory remark the political candidate may make. Various bills are pending 
which would exempt stations from liability in this situation. We believe that 
the granting of such relief is justified under any reasonable concept of equity 
and fairplay. 

We are pleased to note that a number of bills have been introduced to meet 
the issues raised in these instances. Included is a bill introduced in the House 
by Representative Byron Rogers of Colorado which is H.R. No. 7206 and the 
= introduced in the Senate by Senator Gordon Allott of Colorado, 8. No. 
604. 
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We urge the enactment of a bill which would take care of the presidentia] 
and vice-presidential campaign problems raised in our statement, which would 
exempt station from liability for defamatory remarks made by political candi- 
dates, and which would eliminate the problem created by the Lar Daly decision 
in Chicago as it relates to newscasts, news documentaries, panel discussions, 
debates, and similar programs controlled by the station. Adoption of such a 
measure would improve our capacity to provide the American people with the 
best in broadcasting service. 


STATEMENT BY WILLIAM GRANT, PRESIDENT, KOA—TV, DENVER, COLo. 


I do not want to create any divergency of point of view in the position taken 
by the National Association of Broadcasters, with which we strongly agree on 
the whole. Frankly, I think it would be best if the section were repealed in 
toto. 

As a broadcaster, I am not at all certain that it would be good for the industry 
to have an immunity bath from all libel obligations. On the other hand, as 
long as the candidate has an uniqualified right to appear, there does not seem any 
reasonable way of limiting this right. I therefore believe the best solution 
would be to repeal the section. I am confident the industry as a whole would 
give bona fide candidates with a real following a fair shake. This last is the 
only really important consideration. 


STATEMENT BY RUSSEL SHAFFER, PRESIDENT, KBOL Rapio, BouLpDer, Coo. 


After studying the two main bills now pending to amend section 315 it seems 
clear that the only practical solution to political broadcasting problems is repeal 
of section 315. 

The equal time and anticensorship provisions of section 315 are completely 
incompatible and can never be reconciled. The puzzled broadcaster who has 
struggled through the years with the political broadcasting law is now faced 
with the prospect of giving every candidate equal time on news programs, 
I suggest that each new attempt to interpret section 315 results in curtailment 
of electronic media coverage of the political candidate—and this at a time in 
history when the political candidate is more important than ever before. 

Section 315 was originally written on the theory that broadcasters could 
not be counted upon to deal fairly with political candidates. The long record of 
the local broadcaster who serves his community on a fair and impartial basis 
proves that the so-called restraint of section 315 is unnecessary. I don’t 
believe impartiality or fairness has ever been achieved by a restraininglaw. I do 
believe that if section 315 is repealed the broadcaster will respond with a sharply 
increased interest in political candidates and with a sense of achievement in 
presenting candidates and news of candidates. 

Thank you for your consideration of my reasons for urging repeal of section 
315. 





STATEMENT BY CLIFF HENDRIX, MANAGER, STAR BROADCASTING Co., INC., 
PvuEBLO, CoLo. 


I sincerely hope that the June 12, 1959, hearings on section 315 will clear up 
the chaotic condition which presently exists in the broadcasting industry relative 
to political broadcasts. 

The intent of the FCC might have been good in the Lars Daly case but it has 
put the broadcasting industry in a political straightjacket. I have spent 20 
years in this business of broadcasting but the political situation has become so 
confused that I dread any and all political campaigns. 

Good politics has become the backbone of our American tradition and radio 
and television stations should be given the responsibility of good judgment in 
the treatment of such activities. The people who depend upon radio and 
television news should not be subjected to legislated information. The majority 
of managers and news editors are capable of presenting both sides fairly and 
with the interest of the public in mind. 

The equal time provision should not apply to newscasts or even to public 
forums which involve political candidates as long as these programs are strictly 
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in the public interest. Radio and television news reporters should be granted 
a freedom of reporting and not legislated against by ridiculous laws. And since 
the stations do not have the power of censorship or editing of political broad- 
easts any act of libel action should be levied against the candidate and not 
against the station involved. 

With more freedom from Washington I’m sure the stations of the country 
can and will keep the political way of life the great tradition it should be. 


TELEGRAM From Harry Horn, PRESIDENT, CoLoraADO BROADCASTERS & TELECAST- 
ERS ASSOCIATION, COLORADO SPRINGS, COLO. 


On behalf of Colorado Broadcasters & Telecasters Association we definitely 
want to go on record as repealing section 315. 


STATEMENT BY RosBert D. ELLIs, VICE PRESIDENT, KKTV, PUEBLO, CoLo. 


KKTV is in full accord with Senate bill 1604 presented by yourself which 
would provide that equal time provisions would not apply to news programs. We 
feel that in view of recent court decisions the public service through news- 
casts on television and radio would be severely restricted due to stations having 
to eliminate any legally qualified candidates on such newscasts. 

We are also in favor of Senate bill 1585 extending the exemption to panel 
discussions and debates. We can foresee certain objections to this latter bill 
and it might be true that an opposing candidate shouid have equal time on a 
familiar debate if it relates specifically to issues in the election. However, if 
the appearance of the candidate is in behalf of a discussion having no relation 
to the campaign, we think the station should be exempt from the equal time 
provision. 


So in summary, we certainly hope the committee approves your bill and would 
like to see S. 1585 combined to extend exemption to panel discussions and 
debates when the subject matter does not cover election issues. 

Senator Pastore. I merely have one question: I asked it of Mr. 
Holland. Do you see any violation to your idea about inserting the 
language that is contained as a standard in the Hartke amendment 
on page 5 thereof ? 

Senator AtLorr. Let me look at that, Mr. Chairman. 

Senator Pasrore. I do not want a snap decision on your part if you 
feel you want time to consider it. I am not suggesting by asking this 
question that that is the conclusion either of myself or any member 
of this committee. Merely to refine the testimony before the commit- 
tee, [ was wondering what your reaction to it would be. 

Senator AtLorr. I would assume that the part on page 5 that the 
Senator is referring to is the first 12 lines? 

Senator Pasrorr. Yes. I don’t mean that it should be written in 
that way. I would confine my question to the exemption as you have 
stated it, to newscast and to news commentaries, but as an added pre- 
caution that even that has to be in good faith, and exercise the broad- 
caster’s judgment to be a newsworthy event and in no way designed 
to advance the cause of or discriminate against any candidate. Of 
course, the burden of proof would always have to be on the party who 
considered himself aggrieved, would would be the opponent or the 
opposing candidate. 

senator Attorr. Mr. Chairman, if I may, I would have to draw 
back from the language offered in that particular bill, because I think 
it in itself offers numerous questions which would probably lead to 
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endless litigation and probably endless troubles. The language used 
in my own bill is: 

* * * where the format and production of the program are determined by the 
broadcasting station or by the network, in the case of a network program, and 
the candidate in no way initiated the recording or the broadcast. 

I realize that there are many interpretations that can be made of 
words, and I am not appearing here in derogation of any other bill 
which has been offered, but I do feel that we should direct ourselves 
at this time, considering the urgency of the occasion, to the one point 
of correcting the matter which has come up under the Lar Daly 
decision. 

Senator Pastore. I understand that. Let’s assume that my father 
owned a television station which was the only television station within 
my congressional district. 

Senator AtLorr. You would be fortunate. 

Senator Pasrorr. And let’s assume that this station did have a 
regular newscast program. Now what would prevent the owner of 
that station from featuring me on its newscast and advancing my 
cause to the discrimination of my opponent and still fall within your 
exception ¢ 

Senator AtLorr. Mr. Chairman, I can answer that in only one way. 
I am sure that the chairman has had experience, as have all of us 
who are in political life, who have felt that even though the TV or 
radio stations did not belong to the father of their opponent, that 
they did not get adequate coverage on those programs. My experience 
and my feeling is that the conscience of the public is so strong in these 
matters that eventually such a station defeats its own purpose. 

Senator Pastore. Then why don’t we repeal 315 entirely? I mean 
that’s the point. If they are going to gauge this thing at all, why not 
repeal the law and leave it entirely upon the integrity of the television 
industry? If we are going to consider the facts that there have got to 
be limitations considered, I am speaking about the law, the purpose 
of this is not only to protect the opponent and give him equal time, 
but also to give to the public the equal opportunity of seeing both the 
candidates. 

We recognize the fact that a newscast is a little different than some 
of these other panel shows or panel debates. 

Senator AtLorr. I am drawing the line in that. 

Senator Pastore. I am not trying to persuade you, I am merely 
trying to feel you out and provoke your thinking on this: to take 
your amendment and give it the added safeguard that the broadcaster 
even in that event must not design this program to promote the cause 
of any particular candidate. 

Senator Anxorr. I have no objection to that. I don’t know how 
this could be written, and that would have to be given some thought 
without getting involved in perhaps endless litigation or controversy, 
but I personally would have no objection to that; in other words, I 
assume that the great majority of people in this business are going 
to act in good faith. 

Senator Pastore. And I assume that as well. 

Senator Atxorr. If they do not, they will ultimately defeat the 
very purpose. Let me make an analogy. It is well known that in 
some instances newspapers, for example, to take it into another field, 
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have been so partisan in their advocacy of certain candidates that 
they have actually defeated their purpose. 

I think the same thing could well apply to a radio or TV station. 

Senator Pastore. Of course that does not help the opponent until 
after the election. But the point I make is this: I recognize the fact 
that we have got to take into account just how drastic a change we can 
make. 

I think that all of us are agreed that something has to be done. On 
the other hand, we want to satisfy the objections of those who feel 
that even a newscast could be used to their detriment if it were very 
wrongly or willfully used, and in that event the burden of proof 
would have to be upon them if they thought so. They would have 
to come and prove that it was designed to help their opponent. They 
would have to prove the broadcast was discriminating against them. 

But it would be that added protection in the law that that newscast 
was being used for a legitimate public interest and public purpose 
and not designed to advance the cause of any one given candidate. 

Senator Atxorr. I would say to the chairman that if such language 
could be written in a way which would not lead to endless controversy, 
I would not be opposed to it. 

I do fee] that my particular amendment is drawn primarily upon 
the theory that the businesses themselves are responsible on an overall 
basis and that the public has a very good way of correcting abuses 
themselves. 

Senator Pastore. Well, Mr. Hartke’s amendment is written on the 
same theory, and I guess all these amendments are. Our job here is 
to get what we feel has a logical chance of passing and correct the 
situation that all of us consider to be rather unfortunate. 

Senator Atiorr. That is correct. 

Senator Pasrorr. Any further questions? 

Thank you very much. 

Senator AuLorr. I want to thank the chairman. 

Senator Corron. May I just ask one brief question ? 

First I want to commend you for your statement, Senator, and for 
your bill. 

When you are considering these questions that are so well raised 
by the distinguished chairman of the subcommitee, I just would like 
to throw in two questions for you to consider. 

On line 5 of your bill, if it were modified to read something as 
follows: 

Format and production of the program determined in good faith by the radio 
station to be newsworthy or by the network. 

In other words, it seems to me that would take everything that was 
necessary out of Senator Hartke’s bill with those simple words. 

I wish you would just consider that. I don’t ask for an answer 
now. 

Senator Attorr. May I address myself to that first. You said line 
5. You meant line 5 of page 2, of course, of my bill. 

Senator Corron. That is correct. 

Senator Atiorr. I would say that three simple words “in good 
faith” could meet the questions raised by the chairman with respect to 
my own suggestion here. 

Senator Corron. Thank you for that answer. 
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The other point I noticed on referring to your bill and your state- 
ment, you very naturally on page 2 of your statement said: 

It specifies appearances by candidates on regularly scheduled newscasts origi- 
nated by news stations not initiated by the stations. 

In the bill you say: 

* * * in no way initiated. 

I raise again the point to you that I raised to Senator Holland that 
in going so far about saying “in no way initiated,” doesn’t it place 
a pretty heavy burden, one, on the station, on the network, and two, on 
the enforcement agency to have to ferret it around to find out if some 
friend of mine said to some friend of an employee in the station 
that Senator Cotton is going to judge some cows at the county fair, 
and that would be very interesting to the farmers, and why don’t 
you fellows get it in your newscast. 

In other words a farfetched interpretation which might lead to 
difficulty in enforcement—if you take out just the words “in no way,’ 
would that appeal to you at all ? 

Senator Atiorr. You would have to substitute the words “did not.” 

Senator Corron. Yes; you would have to change the grammar. 

Senator Anxorr. I agree with the Senator and I must confess 
frankly that this question intrigued me when he asked it of the dis- 
tinguished Senator from Florida, and I think there is some justifica- 
tion, for example. The news event which is sought to be broadcast 
may have been just a production—even though I know it is very hard 
to take in these newscasters and TV people, the whole thing may have 
been just a production of some very good publicity man, and formated 
for the purpose of simply getting this into the news. 

I think the suggestion is ; well taken, because in that instance it would 
put a very great ‘burden perhaps on broadedsters—TV people, radio 
people—which they could not control. 

Thank you, Mr. Chairman. 

Senator Pastore. Thank you very much, Mr. Allott. 

Our next witness is Hon. Joseph W. Barr, Member of Congress. 


STATEMENT OF HON. JOSEPH W. BARR, A REPRESENTATIVE IN 
THE CONGRESS FROM THE 11TH DISTRICT OF THE STATE OF 
INDIANA 


Representative Barr. The men who wrote the Constitution of the 
United States and the officials of the States who ratified this Constitu- 
tion clearly recognized that democracy cannot work without free and 
effective sources of communications. Freedom of the press was em- 
bodied in the Bill of Rights which was added to the Constitution before 
it was ratified. 

In 1934 the Congress of the United States enacted the Communica- 
tions Act. In this act the United States was dealing with a different 
problem of communications. The airwaves of the United States belong 
to all the people. As different broadcasting stations were licensed to 
use these waves, it was obviously the duty of this Government to make 
sure that these licensees could provide reliable and accurate news about 
our Government. 

It was also the obligation of this Government to make sure that these 
broadcasting stations did not unduly favor any political candidate for 
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office. In an attempt to carry out this theory, section 315 of the Com- 
munications Act of 1934 stated that a broadcasting licensee, which 
allows its facilities to be used by a legally qualified candidate, must 
afford fair and equal opportunities to all opposing legally qualified 
candidates. This obviously just and equitable provision has proved 
extremely difficult to interpret. Recently interpretations by the Fed- 
eral Communications Commission have tended to be inconsistent with 
the original intent of Congress. 

The difficulties of section 315 were dramatically highlighted this 
year when the mayor of Chicago, who was up for ree ‘lection, went to 
the airport to greet the President. of Argentina. Several television 
stations broadcast a news film of this event. An opposing candidate 
in the city of Chicago then demanded time on the stations equal to the 
amount of time that the m: iyor had been shown on the news clip. The 
Federal Communications Commission held that under section 315 the 
stations were required to grant him such equal time. 

In my city of Indianapolis the same situation arose. The mayor 
of Indianapolis was running for reelection this year, and one of the 
opposing candidates made this demand on the local broadcasters. If 
the mayor were shown in any news clips performing his official duties, 
he would expect equal time. Every broadcaster in the city of Indian- 
apolis explained to me that, if this demand were carried out, it would 
mean that they would be forced to impose ¢ a blackout on the official 
activities of the mayor of a large city. This was obviously not the 
intent of the Congress of the United States. 

S. 1858, which Senator Hartke has introduced in the Senate, and 
H.R. 7122, which I have introduced in the House of Representatives, 
attempt to correct. this situation and to revise and improve the Com- 
munications Act of 1934 to bring into a reasonable focus that section 
of the law governing political broadcasting. First of all, it defines 
what constitutes a substantial political party and requires that the 
nominee for the office of President or Vice President. of such political 
party be afforded fair and equal opportunity in the use of broad- 
casting facilities. 

Second, it defines a legally qualified and substantial candidate for 
nomination by a political party for the office of President or Vice 
President: of the United States and provides that such candidate for 
nomination shall be afforded fair and equal opportunity in the use 
of broadcasting facilities. 

Third, it makes an attempt to absolve broadcasting licensees from 
liability from defamatory remarks made by political candidates un- 
less the licensee participates willfully, knowingly, and with attempt 
todefame in such statements. 

Fourth, it removes the appearance by a legally qualified candidate 
on regularly scheduled or bona fide newscasts from the equal time 
provision of section 315. 

These are the four most important provisions of S. 1858 and the 
companion bill, H.R. 7122, which I have introduced in the House. _ It 
is my honest conviction that this clarifying legislation is long overdue. 
The airwaves of the United States still belong to all the people. They 
are today providing an important source of news which the voters 
need to make an intelligent appraisal of the conduct of this Govern- 
ment. The importance of our broadcasting facilities to political can- 
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didates is also growing in significance. It is my honest conviction 
that these bills will make it possible for the people of the United 
States to get the news that they should have through the medium of 
these broadcasting licensees and still protect the basic rights of po- 
litical candidates. 

Senator Pasrore. Mr. Doerfer ? 

I think I should tell you, sir, before you start testifying, we might 
have to interrupt you at any point. There is a vote coming up on 
the floor of the Senate pretty soon on the Commerce appropriation 


bill. 


STATEMENT OF HON. JOHN C. DOERFER, CHAIRMAN, FEDERAL 
COMMUNICATIONS COMMISSION; ACCOMPANIED BY FREDERICK 
W. FORD, COMMISSIONER, FEDERAL COMMUNICATIONS COmM- 
MISSION 


Mr. Dorrrger. Mr. Chairman, my name is John C. Doerfer and I 
am Chairman of the Federal Communications Commission. 

We have some comments with respect to the various bills under con- 
sideration before this committee. Because of my separate views ex- 

ressed in the Lar Daly case and my position taken before the House 

nterstate and Foreign Commerce Committee in 1955 and 1956, in 
which I urged repeal, and still do, I felt it would be proper to have a 
Commissioner who was in the majority on the Lar Daly case to present 
the views of the Commission with respect to these bills. 

I would appreciate however thereafter being allowed to state my 
views with respect to which I think the solution is complete repeal. 

At this time I would like to offer for the record the decision or the 
interpretative opinion, as we call it, in the Lar Daly case, together 
with my dissenting statement, together with separate views expressed 
by Commissioner Hyde and separate concurring and dissenting views, 
so to speak, of Commissioner Cross. 

I would also like to offer for the record the rules and regulations 
promulgated by the Commission under section 315—-C and with that 
may I present Commissioner Ford. 

Senator Pastore. All right. Without objection, those documents 
mentioned by Commissioner Doerfer will be made a part of the record. 

(The documents referred to appear at beginning of hearing.) 

Mr. Forp. Mr. Chairman, the comments that the Commission has 
adopted with respect to the various bills pending before the com- 
mittee are in writing and I would like to submit those to the com- 
mittee. 

Senator Pastore. Without objection, so ordered. 

(The documents follow :) 


COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON S,. 1585, 86TH 
ConcreEss, A Britt To AMEND SEcTION 315 oF THE COMMUNICATIONS Act To 
ProvipE THAT THE EQUAL-TIME PROVISIONS WITH RESPECT TO CANDIDATES 
FOR PusLic OFFICE SHALL NoT APPLY TO NEWS AND OTHER SIMILAR PROGRAMS 


S. 1585 proposes to amend section 315(a) of the Communications Act of 1934 
by adding at the end thereof the following new provision : 

“* * * Anpearance by a legally qualified candidate on any news, news inter- 
view, news documentary, panel discussion, debate, or similar type program where 
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the format and production of the program and the participants therein are deter- 
mined by the broadcasting station, or by the network in the case of a network 
program, shall not be deemed to be use of a broadcasting station within the 
meaning of this subsection.” 

The unconditional language of section 315 as it now reads does not exempt 
appearances by legally qualified candidates for public office from the equal oppor- 
tunities requirement of that section, where such candidates appear and par- 
ticipate on a news program of the forum or panel type. S. 1585 would change 
this, with the result that upon its enactment, a licensee would have discretion to 
determine which candidates for any given public office should be entitled to par- 
ticipate in news programs of the panel or forum type, without incurring an obli- 
gation to permit all candidates for that same office equal opportunity in the use 
of its broadcasting station. 

S. 1585 is one of several bills introduced in the present session of Congress 
for the purpose of rendering the present equal-time provisions of section 315 
inapplicable to appearances by candidates on news programs. S. 1585 is also 
identical to H.R. 6810 and S. 2306, S4th Congress, 1st session, companion bills 
on which the Commission previously commented and on which hearings were 
held before a House subcommittee of the Interstate and Foreign Commerce 
Committee. In its comments on those earlier bills, the Commission was opposed 
to their enactment, principally for the reason that it appeared that any benefits 
which would be derived therefrom would have raised serious legal and admin- 
istrative problems that might jeopardize the rights of political candidates to 
receive equal treatment in the use of radio and television facilities. 

The Commission recognizes, of course, that the present unconditional require- 
ment of equal opportunities called for by section 315(a) does in some cases 
constitute a deterrent to stations permitting the use of their facilities by legally 
qualified candidates for public office. We further recognize that in applying 
the statutory mandate of that section, serious questions of construction arise 
with respect to how far Congress intended the equal opportunities requirement 
should apply to the use of station facilities by candidates for public office. 
These problems have become especially acute in recent years, with the ever- 
increasingly important role television plays in political campaigns and with 
the evolution over the years of program formats which Congress may not have 
contemplated when it enacted section 18 of the Radio Act of 1927, which in 
1934 was reenacted in substantially unaltered form as section 315 of the Com- 
munications Act of 1934. In the main, the more vexatious problems have 
centered about the question of whether nonpolitical uses by a candidate fall 
within the purview of section 315, and, most recently, whether appearances by 
a candidate on newscasts constitute a section 315 use. 

Whether or not candidates’ appearances on or participation in forum or 
debate type news programs should be excepted from the equal-time feature of 
section 315 involves a fundamental matter of legislative policy for the judgment 
of Congress. But in reappraising the present standards of section 315 to deter- 
mine whether those standards should be relaxed with respect to appearances on 
news programs of the forum type, there are several factors which we feel Con- 
gress should take into consideration. Most obvious of these is the argument 
that in most cases, exposure of a candidate on radio or television can be ex- 
tremely valuable to a candidate’s prospects of success. Similarly, it has been 
argued that denial of equal opportunity in the use of a station after one’s 
opponents have been exposed on such a station would place a candidate at a dis- 
advantage. And it has been said that this is especially true of television, because 
of its ability to reach widespread audiences and to create an illusion of intimate 
presence by placing the candidate, as it were, in the home of the viewer. 

Apparently in recognition of the value of broadcasting to political candidates, 
Congress determined in enacting section 18 of the Radio Act, the predecessor 
to section 315, that the appropriate standard of fairness was one which required 
a station to treat all candidates for the same office on equal terms. This measure 
of fairness called for by the present standard of equal opportunities prevents 
a licensee from exercising its discretion in determining which candidates rep- 
resent sufficiently important political views to merit the use of a broadcast 
station. Thus, if a station permits one candidate for any given office to use its 
facilities, it is presently legally disabled from denying the use of its station on 
equal terms to other candidates for that oftice. Furthermore, over the years, in 
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applying section 315 to new fact situations, the Commission has considered that 
the only way of carrying out the unconditional congressional mandate that all 
candidates for the same office shall be treated equally in terms of affording access 
to a station facilities was by bringing under section 315 uses which, it has been 
argued, do not come within the intent of that section. Specifically, we refer 
to our interpretations which hold that participation by a qualified candidate 
in a forum or panel type news program is a section 315 use, thus entitling 
opposing candidates for the same office to equal time. 

As we understand it, if S. 1585 were enacted, it would relax the present stand- 
ards of section 315 to provide that irrespective of whether or not participation 
in such a program by one candidate enhanced his prospects of success, it would 
still be permissible to deny other candidates for that office the same opportunity 
in procuring exposure via radio or television. In other words, under the pro- 
posed standards, a station would not be required—as it must under the present 
wording of section 315(a)—to treat all candidates for the same office on the 
same terms when it come to appearances on news programs of the type speci- 
fied. Rather, a licensee would be free to exercise its discretion regarding 
which candidates should be allowed to appear and participate in such pro- 
grams. Thus, while a licensee could not, consistently with its statutory obliga- 
tion to program in the public interest, limit itself to permitting the dissemination 
of only those selected political viewpoints it found unobjectionable, it would be 
free to exercise a measure of judgment as to which candidates could participate 
in news programs of the type specified. Presumably, in light of past objec- 
tions of networks and licensees that the equal-time feature of section 315 
restricts political broadcasting by compelling licensees to present minority 
candidates in whom the public is uninterested, a licensee could exercise its dis- 
cretion under the proposed exemption by limiting participation on such pro- 
grams to candidates of the major political parties, or to ‘substantial’ candidates 
who are of sufficient political stature to be of interest to the public. 

Whether or not the exemption proposed by S. 1585 would be reasonable rests 
ultimately on the determination of Congress as to which competing public 
interest factor deserves to be favored here: the right of all candidates for 
the same office to be treated equally when it comes to the use of broadcast facili- 
ties, on the one hand, as against the right of the public to be assured of a pro- 
gram service which was not threatened by an imbalance of political programs, 
a result which can follow under the present standard of equality which requires 
that all candidates (no matter what their number) be treated the same. 

Whatever choice Congress makes, the Commission would like to point out that 
in the event S. 1585 becomes law, certain problems regarding the feasibility of 
administering the provisions thereof will almost certainly arise. For instance, 
in determining what sort of treatment would be fair under the proposed exemp- 
tions, the Commission will undoubtedly be called upon to decide complaints of 
abuse of fair treatment by candidates of the major as well as minor parties. 
For example, we would be asked to determine if it was fair for a network 
or station— 

(1) To have candidate X debate a spokesman for candidate Y, and then 
not give time to candidate Y himself ; 

(2) To have A, a candidate for reelection in a close and pivotal race, 
debate B of the other major party, who might not be up for reelection 
or whose election might be assured, and not give time to A’s opponent; 

(3) To give time on one of the exempt types of programs to a candidate 
for the congressional nomination of one party, and not give time to B, his 
opponent, for the same party’s nomination. 

Also, it should be noted that problems and complaints concerning censorship 
will also arise, since the effect of the proposal here would be to exempt the type 
of programs listed from the prohibition against censorship of political broad- 
casts as well as from the other provisions of section 315. Since the proposed 
exemption would give broadcasters the right to control the content of programs 
of the type specified, there would appear to be no basis for affording a licensee 
immunity because of any defamatory remarks which might be uttered by a 
participant in the course of such an exempted program. 

Adopted June 17, 1959. 
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COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON S. 1858, H.R. 7122, 
H.R. 7180, H.R. 7206, and H.R. 7602, 86TH ConerREss, IDENTICAL BrLts To Re- 
VISE, EXTEND, AND OTHERWISE IMPROVE THE COMMUNICATIONS AcT OF 1934 (47 
U.S.C. 315) To Brine Into Focus AND MorE PROPER PERSPECTIVE THAT SEC- 
TION OF THE LAW GOVERNING POLITICAL BROADCASTS 


S. 1858, H.R. 7122, H.R. 7180, H.R. 7206, and H.R. 7602, are identical bills 
which propose substantial amendments to section 315 of the Communications 
Act, the provision of law governing the use of broadcast stations by legally 
qualified candidates for public office. 

The first section of these billS provides that the act may be cited as the “Fair 
Political Broadcasting Act of 1959.” 

The second section sets forth a declaration of policy, by which Congress 
would find (1) that radio and television have played, and will continue to play, 
an increasingly important role in political campaigns; (2) that the basic pur- 
pose of section 315 of the Communications Act is to insure fair and equal op- 
portunities in the use of broadcast facilities by opposing legally qualified candi- 
dates: (8) that the variety of factors relevant to deciding what constitutes fair 
and equal opportunity have been a source of frustration to candidates and the 
broadcast industry; and (4) that recent Commission decisions interpreting 
section 315 have tended to be inconsistent with the original intent cf Con- 
gress, and thus with the objectives of public service and enlightenment. 

Section 3 of these bills would amend section 315(a) of the Communications 
Act in several respects. The first amendment to section 315 (proposed sec. 
$15(a)) provides that if any licensee permits any person who is a legally quali- 
fied and nominated candidate for the office of President or Vice President of 
the United States to use a broadcasting station, such licensee shall afford fair 
and equal opportunity in the use of such station to every such other candidate 
for such office (1) who is the nominee of a political party whose candidate for 
that office in the preceding presidential election was supported by not fewer 
than 4 percent of (i) the total popular votes cast, or (ii) whose candidacy is 
supported by petitions filed under the laws of the several States which in the 
aggregate bear a number of signatures equal to at least 1 percent of the total 
popular votes cast in the preceding presidential election, and which signatures 
are valid under the laws of the States in which they are filed. 

Section 3 of these bills would further amend section 315 to provide (proposed 
sec. 315(b)) that if any licensee permits any person who is a legally qualified 
or substantial candidate for nomination by a political party for the office of 
President or Vice President of the United States to use a broadcasting station, 
such licensee must afford fair and equal opportunity in the use of such station 
to every other such candidate for nomination to such office by such party. For 
the purposes of proposed subsection 315(b), a candidate for the presidential 
or vice presidential nomination who is otherwise legally qualified shall be pre- 
sumed to be a “substantial candidate” if (1) he is the incumbent of any elective 
Federal or statewide elective office of any State; or (2) he has been nominated 
for President or Vice President at any prior convention or caucus of his party ; 
or (3) his candidacy is supported by petitions filed under the laws of the several 
States, which, in the aggregate, bear a number of signatures, valid under the 
laws of the State where filed, equal to at least (@) 1 percent of the total popular 
vote cast in the preceding presidential election for the candidate of such party, 
or (b) 200,000, which ever is smaller.’ 

With respect to candidates for offices other than those of the President or 
Vice President, proposed subsection 315(c) provides that if any licensee per- 
mits any person who is a legally qualified candidate for any other public office 
to use a broadcast station, he shall afford fair and equal opportunity to all other 
such candidates for that office in the use of such broadcasting station. 





1 There is an apparent inconsistency in the language of proposed subsec. 315(b) (1) which 
Congrss should clarify. Lines 9-10, p. 3, speak of “any person who is a legally qualified 
or substantial candidate for nomination,” a disjunctive phrasing which implies the existence 
of two distinet classes of eligible persons. Subsequently, however (lines 17-20, p. 3), a 
“substantial” candidate is defined in terms of one “who is otherwise legally qualified.” 
It is suggested that the words “who is otherwise legally qualified” be deleted from line 19, 
> 8, since obviously. if a candidate can meet the presumptive test of substantiality provided 
or, his legally qualification would be immaterial. In short, the legal effect of 315(b) (1) 
as it now reads is to require a nominee to be both legally qualified and substantial. 
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Proposed subsection 315(d) provides that no licensee shall have any power 
of censorship over material broadcast under the provisions of section 215. It 
further provides that no civil or criminal action shall be maintained against 
any licensee, or agent, or employee of any licensee, because of any defamatory 
Statement made by a legally qualified candidate for public office in a broadcast 
made under this section, unless such licensee, agent, or employee participated 
in such broadcast willfully, knowingly, and with intent to defame. 

Proposed subsection 315(e) provides that an appearance by a legally qualified 
eandidate on any regularly scheduled or bona fide newscast, news documentary, 
panel discussion, debate, or similar type program, where the format and pro- 
duction of the program are under exclusive control of the broadcasting station, 
or by the network in case of a netwerk program, as to content, presentation, 
length, time, and all other details, and determined in good faith by the broad- 
caster to be a newsworthy event which in no way is designed to advance the 
cause of or discriminate against any candidate shall not be deemed to be use 
of a broadcasting station within the meaning of this subsection. 

Proposed subsection 315(f) provides that the charges for the use of any 
broadcasting station for any of the purposes set forth in this section shall not 
exceed the charges made for comparable use of such station for other purposes. 

Proposed subsection 315(g) would require the Commission (1) to prescribe 
appropriate rules and regulations to carry out the foregoing sections, and (2) 
to determine and, upon request of any licensee, to notify such licensee econ- 
cerning the eligibility of each candidate for the Presidency or Vice Presidency 
to receive equal opportunity under proposed subsection (a) and (b) in the 
use of any broadcasting station. 

Proposed subsection (h) provides that no obligation is hereby imposed on 
any licensee to allow the use of its station by any candidate, while the final 
section of these bills, section 4, provides that the effective date of the Fair 
Political Broadcasting Act of 1959 shall be January 1, 1960. 

As we have previously noted, enactment of these bills would effect substantial 
changes in the present law governing political broadcasts and the rights of 
legally qualified candidates for the same office to be treated equally in obtain- 
ing access to the use of broadcasting stations. It is to be noted further that 
many of the features of this bill have been proposed in the past, either in similar 
or modified form, as amendments to section 315, to alleviate some of the more 
troublesome problems arising out of the present standards contained in section 
315. However, the language of these bills as it now stands may unintentionally 
give rise to additional problems, which we think Congress should consider before 
enacting this legislation. Our analysis of the various sections of these bills, 
together with what we view as the problems presented thereby, follows. 

Proposed subsection 315 (a) and (b).—Present section 315 of the Communi- 
cations Act does not allow a licensee, once it has permitted one legally qualified 
candidate for public office to use its facilities, to deny equal opportunity in the 
use of such facilities to other legally qualified candidates for the same office on 
the ground that they may represent unimportant minority views, or fringe 
political parties with little chance of actual success in an election. Where the 
candidate for any particular officer are relatively few in number and present 
major political parties, the restrictive effects of section 315 are minimal, since 
generally licensees in such cases welcome the opportunity to present the oppos- 
ing candidates, as part of their public-service programing. But when the can- 
didates for an office are numerous and represent relatively obscure shades of 
political thought, the restrictive effects of section 315 on political broadcasting 
become more apparent. This is because under the inflexible, all-or-nothing-at- 
all requirement of “equal opportunities” now contained in section 315, a licensee 
must choose between letting all candidates for that office to be heard or none. 
To let all candidates be heard may result in a possible degradation of program- 
ing service. 3 

Proposed subsections 315 (a) and (b) would change this with respect to pri- 
mary and general elections for the offices of the Presidency and Vice-Presidency 
of the United States, the area in which the problem of minority parties has been 
most acute. The apparent objective of proposed subsection 315(a) is to permit a 
radio station to allow the use of its facilities by the major parties’ candidates 
for election to those offices without incurring a statutory obligation to permit 
equal opportunity in the use of its facilities by Presidential and Vice-Presidential 
candidates of the various minor political parties. Thus, Presidential and Vice- 
Presidential candidates of fringe parties who could not meet the numerical 
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qualification requirements would not be entitled to time equal to that afforded 
candidates of the major parties. As to candidates for nomination to these same 
offices, proposed subsection 315(b) would similarly delimit the present statu- 
tory obligation of radio licensees with respect to political broadcasts by candi- 
dates and would require a station to treat equally only those candidates who 
were able to meet the “substantial candidate” test set out in subsection 
815(b) (1) (i)-(ii), or the numerical qualification test of subsection 315(b) (iii). 

A number of bills introduced in recent sessions of Congress for the purpose 
of amending section 315 have proposed, in one form or another, to restrict the 
present equal-opportunities feature of section 315 to candidates of the major 
parties, through the device of requiring a candidate to meet certain numerical 
qualification requirements. See for example, H.R, 10217, H.R, 10150, H.R. 
10529 ; S. 8962, and S. 4250, 84th Congress ; 8S. 1369 and S. 1437 (title IV thereof), 
85th Congress. 

As the Commission has stated in its comments on such earlier bills, insofar 
as the substantive aspects of proposed subsection 315 (a) and (b) are concerned, 
whether it is in the public interest to limit the equal time feature of section 315 
to candidates of major or substantial parties involves a fundamental matter of 
policy for the judgment of Congress. 

However, there is one aspect of these subsections which, when contrasted to 
parallel provisions of the earlier bills, requires special mention. We refer to 
the fact that while the earlier bills would have required a station to afford only 
“equal opportunity” to all Presidential and Vice-Presidential candidates able to 
meet the required standards, the present bills would require a licensee to afford 
“fair and equal opportunity” to candidates who qualify under subsections 315 (a) 
and (b). In this same connection, it is noted that proposed subsection 315(g), 
page 5, line 23, speaks only of ‘equal opportunity.” 

It is not known whether any special substantive significance is intended to 
attach to the use of the word “fair” in describing the “equal” opportunity which 
eandidates will be entitled under these subsections. However, in our judgment, 
the use of the words “fair and equal” to describe the opportunities a candidate is 
entitled te in proposed subsections 315 (a), (b), and (c) may lead to unnecessary 
confusion which could be avoided. Upon enactment of this legislation, the new 
standard of treatment which would be declared to be fair would, under subsec- 
tions 315 (a) and (b) be the affording of equal opportunity to such candidates 
as could meet the tests prescribed therein. The present standard of equality 
contained in section 315 would, of course, be diminished, to the extent that 
minority party candidates for the Presidency and Vice-Presidency who could not 
meet the new qualifying standards would not have to be treated on the same 
terms. Nevertheless, this standard could still be considered “fair” when judged 
against the background of the vexatious problems which have arisen in recent 
years with reference to minority parties’ rights under section 315. But it seems 
unmistakable that, as to those candidates who do fall within the prescribed class, 
the only treatment of such candidates which would be legally acceptable under 
these proposed subsections would be equal treatment. Therefore, to the extent 
that word “equal” suggests an absolute, its qualification by the word “fair” may 
be misleading. This is because the word “fair,” as used in the broadcasting in- 
dustry to describe a licensee’s statutory obligation to be fair and impartial in 
allowing divergent viewpoints on controversial public issues to be expressed 
via a station’s facilities, has come to mean something less than equal. For when 
it comes to application of the overall fairness standard, a licensee can exercise 
discretion as to which viewpoints are entitled to be expressed and which spokes- 
men are entitled to be heard on the same, with the exception of permitting use of 
a station by legally qualified candidates for public office. Therefore, since the 
real purpose of these subsections is to provide equal opportunity to candidates 
able to meet the prescribed tests, to speak of a licensee being obligated to afford 
only “fair and equal” opportunity might leave it open to a licensee to argue that 
this wording suggests that treatment less than equal would be fair. In light 
of these considerations, we think that phrasing the standard of treatment in 
terms of “equal opportunity” in subsections 315 (a), (b), and (c) would not only 
be sufficient, but would also serve to clarify what appears to be the actual pur- 
pose of these subsections. 

Proposed subsections 315(a) (2) and 315(b) (1) (iii) speak of filing petitions 
valid “under the laws of the several States” in support of a candidate’s eligibility 
for equal time under section 315. The proposal does not specify the type of 
petition under State law which would be required. However, in the absence of 
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any indication by Congress to the contrary, presumably, the provision would re- 
quire the filing of an appropriate petition which would be necessary to place a 
nominee's name, or those of electors supporting the nominee, on the presidential 
or vice-presidential ballot in the particular State. Undoubtedly, questions will 
arise in the future regarding the validity and number of signatures on such 
petitions, which in turn will have material bearing on a candidate’s right to 
equal opportunities. To meet the problems which would arise in settling such 
questions, we feel that appropriate language should be added to this bill to 
place the responsibility on applicants for equal time themselves to demonstrate 
satisfactorily their eligibility under section 315. For example, proof could be 
made by procuring certification by appropriate local officials as to the fact of the 
filing of such petitions and the validity and number of signatures thereon. Also, 
such language should authorize the Commission to rely on the certification of 
appropriate local officials regarding the eligibility of an applicant for equal 
time, where this method is necessary to establish eligibility. 

In our judgment, placing this responsibility on the applicants themselves is 
imperative for two reasons: First, time is usually of critical importance in 
resolving underlying factual disputes in claims for equal opportunities, and the 
Commission staff resources available for such work is limited. Secondly, con- 
sidering the diversity of local election laws and the fact the Commission has 
no special competency regarding either the particular or current requirements 
of local election laws, it would appear that appropriate local officials, at the 
request of an applicant for equal time, are in a far better position to determine 
factually the eligibility of an applicant under the standards specified herein 
than is the Commission. 

Proposed subsection 315(c).—This subsection presents no special problems 
beyond that mentioned previously in connection with the preceding subsections 
which speak of a licensee’s obligation to afford “fair and equal opportunity” 
to qualified candidates. As we view this section, it would in practical effect 
leave unchanged the present requirements of equal opportunities in the case of 
legally qualified candidates for offices other than those of the Presidency and 
Vice-Presidency. 

Proposed subsection 315(d).—Subsection 315(d) would deny a licensee the 
power to censor any material broadcast under the provisions of section 315, 
a provision now contained in the proviso to section 315(a) of the act. This 
proposed subsection would go further, however, for the second sentence thereof 
would amend section 315 by adding a provision that no civil or criminal action 
shall be maintained in any court by any person against any licensee, or agent 
or employee of any licensee, because of any defamatory statement made by a 
legally qualified candidate for public office in a broadcast made under section 
315, unless such licensee, agent, or employee participated in such a broadcast 
willfully, knowingly, and with intent to defame. 

The Commission has long favored enactment of such a provision and has 
supported several similar proposals over the past few years. See, for example, 
H.R. 6949 (S8ist Cong.) ; H.R. 5470 and H.R. 7062 (82d Cong.) ; H.R. 4814 (84th 
Cong.) ; and 8S. 1437 (85th Cong.). 

For some time there has existed considerable uncertainty as to whether, in 
light of the prohibition against any licensee censorship of broadcasts coming 
under section 315, a licensee is immune from liability for any libelous or slan- 
derous statements made over his station in the course of such a broadcast. 
In the case of Port Huron Broadcasting Co., 12 F.C.C. 1069, a majority of the 
Commission concluded that the absolute prohibition against censorship does 
have the effect of providing licensees with complete immunity with respect to 
material broadcast under section 315. In two recent decisions, the courts have 
agreed with the Commission’s holding in the Port Huron case, holding that 
since a licensee cannot censor a broadcast under section 315, Congress could 
not have intended to compel a station to broadcast libelous statements of a 
legally qualified candidate and at the same time subject itself to the risk of 
damage suits. Farmers Educational and Cooperative Union of America vy. 
WDAY, Inc., ——— N.D. ———., 89 N.W. 2d 102: Lamb v. Sutton, 164 Fed. Supp. 
928 (D.C. Tenn., 1958). The decision in the WDAY, /nec., case, supra, is now 
under consideration by the Supreme Court (docket No. 248, October term, 1958), 
and, needless to say, the result reached therein by the North Dakota Supreme 
Court remains subject to being overturned by the Supreme Court of the United 
States. 
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In the past our support of legislation similar to proposed subsection 315(d) 
rested on the ground that we believe it would be desirable to place specific 
language in the Federal statute making clear that, since licensees have been 
denied censorship powers over section 315 broadcasts by Congress, they are 
exempted from liability in any court (local, State, or Federal) because of any 
defamatory statement made by a legally qualified candidate for public office. 
We have also stated that through such legislation, licensees will be assured a 
protection to which they would seem reasonably entitled in the absence of any 
power to censor or to control what is said. And in commenting favorably on 
such earlier proposals, the Commission has stated that it also deemed it reason- 
able and necessary that the immunity be extended, as it has been here, to agents 
and employees of a licensee, since such agents or employees of the licensee have 
the same need as the licensee for protection from tort liability. 

While we still believe that legislation of this nature is necessary and hence 
support the enactment of proposed section 315(d), the Commission recognizes 
that until the Supreme Court has rendered its decision in the WDAY, Ine. case, 
supra, and has disposed of the constitutional issues presented therein, there is 
no way of determining what change, if any, would be necessary in the language 
of proposed subsection 315(d). Therefore, our endorsement of this subsection 
is necessarily subject to the final outcome of that appeal. 

Proposed subsection 315(e).—This subsection would exempt from the opera- 
tion of section 315 appearances by legally qualified candidates on regularly 
scheduled or bona fide newscasts or news programs, where the format and 
production of the program are under the exclusive control of the broadcasting 
station or network, and where the appearance has been determined in the good 
faith exercise of the broadcaster’s judgment to be a newsworthy evert, which in 
no way is designed to advance the cause of or discriminate against any candidate. 

While the Commission recognizes that whether or not appearances by quali- 
fied candidates on newscasts or news programs should be exempted from the 
equal opportunities requirement of section 315 involves a matter of substantive 
policy for the judgment of Congress, the Commission cannot support enactment 
of proposed subsection 315(e) in its present form. For as that subsection now 
reads, it would almost certainly give rise in the future to serious and difficult 
administrative problems which would be almost impossible to decide. 

To begin with, insofar as this subsection speaks of appearances on “regularly 
scheduled or bona fide” newscasts or news programs as not being a use covered 
by section 315, by negative implication, a suggestion arises that appearances on 
nonregularly scheduled or non-bona-fide newscasts would constitute section 315 
uses. If this assumption is correct, then undoubtedly the Commission will be 
called upon repeatedly on petition of opposing candidates whose activities have 
not been considered sufficiently newsworthy to be included in a newscast, to 
determine whether or not an opponent’s appearance was on a regularly scheduled 
or bona fide newscast. While in many cases such questions could be decided 
fairly simply, it is not difficult to imagine that in some cases the question 
would be a close one. 

Since the entire purpose of proposed subsection 315(e) appears to be to 
exempt appearances by qualified candidates on newscasts or news programs on 
the ground that, substantively, they should not be considered a “use” of a broad- 
asting station, to frame the exemption in terms of appearances on “regularly 
scheduled or bona fide’ news programs serves only, in our judgment, to intro- 
duce a factor which will cause unnecessary confusion in administering this 
section. Therefore, we would suggest that this terminology be deleted from 
this subsection. 

For substantially the same reasons, we think that the words “and determined 
in good faith in the exercise of the broadcaster’s judgment to be a newsworthy 
event and in no way designed to advance the cause of or discriminate against 
any candidate” (p. 5, lines 7-10) should be deleted. What makes this language 
objectionable is that it is equally open to the negative implication that ap 
pearances on newscasts which did “advance the cause of or discriminate 
against” another candidate who was not shown or did not participate in a news 
program would be subject to equal opportunity. It has been urged that in 
most cases, exposure of a candidate on television or radio (except in rare cases 
where the news coverage concerning a candidate could have only adverse effects, 
e.g., coverage of a candidate’s criminal activities) is beneficial to a candidate 
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thus shown. Hence, while a broadcaster may not intend to confer such an 
advantage on a candidate, to the extent that one candidate’s activities are given 
coverage on radio or television news programs, that coverage does “advance 
the cause” of such candidate, if the premise is accepted that any exposure is 
beneficial. Correspondingly, it would also appear to “discriminate against any 
candidate” whose activities were not given equal coverage. 

Therefore, to condition the proposed exemption in terms of whether or not an 
appearance is designed to benefit or discriminate against a candidate seems in- 
advisable to us. Moreover, even though this condition is further phrased in 
terms of exercise of a broadcaster’s good faith judgment that the appearance of 
a candidate is a “newsworthy event in no way designed” to have the effects 
mentioned, the beneficial or adverse discriminatory effect would appear to 
follow irrespective of whether such effects are ‘designed’ by the broadcaster or 
not. Thus, a further difficulty presented by this language is that, if it is adopted, 
the Commission will almost certanily be called upon to decide claims for equal 
time by candidates whose activities have not been given exposure, who will 
claim that the appearances of opposing candidates did advance the cause of 
such candidate, and did therefore discriminate against the claimant, and hence, 
that the appearance was not of a type intended to be excepted from section 315, 
Since the alleged beneficial or discriminatory effect of an opponent’s appearance 
could accurately be appraised only after an election (in the absence of applying 
some kind of presumption regarding the effect of an appearance), it is evident 
that it would be virtually impossible to make a fair factual assessment of such 
claims. In addition, time is a critical factor in determining complaints for 
equal time, and the Commission’s staff resources available for dealing with such 
complaints are limited. 

In the light of the serious administrative burdens which would be imposed 
on the Commission by enactment of proposed subsection 315(e) in its present 
form, the Commission is compelled to oppose enactment of this subsection in 
its present form. 

There are, we think, two alternative approaches Congress may wish to con- 
sider. First, the language referred to above could be deleted from this sub- 
section, so that it would read as follows: 

“(e) Appearance by a legally qualified candidate on any [regularly sched- 
uled or bona fide] newscast, news documentary, panel discussion, debate, or 
similar type program where the format and production of the program are 
under exclusive control of the broadcasting station, or by the network in case 
of a network program, as to content, presentation, length, time, and all other 
details, [and determined in good faith in the exercise of the broadcaster's 
judgment to be a newsworthy event and in no way designed to advance the 
cause of or discriminate against any candidate] shall not be deemed to be the 
use of a broadcasting station within the meaning of this subsection.’ 

In our judgment, this alternative language would constitute an unequivocal 
declaration that the public interest in permitting a licensee discretion in present- 
ing news regarding qualified candidates for public office outweighs the counter- 
vailing public interest which under the present language of section 315 requires 
a licensee to treat all candidates for the same office equally when it comes to the 
use of station facilities. Furthermore, we think this alternative approach is 
most consistent with what appears to be Congress’ purpose to broaden licensee’s 
discretion in covering political events in news broadcasts, since obviously, under 
the language of subsection (e) as it now reads, the Commission would not be 
at liberty to ignore the express condition that for an exemption to attach, the 
appearance of a candidate in a newscast or news program must be “in no way 
designed to advance the cause of or discriminate against any candidate”. [Em- 
phasis supplied.] In many cases, to give effect to this condition would require 
denying an exemption from section 315, which in practical effect would nullify 
the purpose of this subsection. However, in the event Congress feels that the 
language of subsection (e) should remain as it now stands, we would suggest 
as an alternative that Congress consider the desirability of incorporating defi- 
nite standards indicating what it feels constitutes a newscast which was in 
fact “designed to advance the cause of or discriminate against any candidate.” 





2 Whether Congress agrees with this alternative proposal or not, it is obvious that the 
final word of subsec. (e), “subsection”, should read “section”. since the exemptions provided 
for here would be from the operation of subsections other than proposed subsec. (e). 
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Such standards defining this terminology would be of material benefit to the 
Commission in determining the type of appearance by candidates which was not 
intended to be exempted under this subsection. 

In the event Congress does enact the proposed exemption with respect to ap- 
pearances by candidates on news programs, we think it should clearly indicate 
by appropriate language whether it intends that notwithstanding this exemp- 
tion, licensees shall still continue to remain subject to their present statutory 
duty to operate in the public interest. Under this general, overall standard of 
licensee responsibility, the Commission requires a licensee to be fair in the pres- 
entation of opposing views on controversial public issues. This would mean that 
while a licensee would not have to accord the present equal opportunity called 
for by section 315, a station still would not be free under the proposed exemption 
of news programs to present news regarding political candidates in a com- 
pletely partisan manner. In short, while it would have some discretion to deter- 
mine which candidates were sufficiently newsworthy to merit coverage, it could 
not, even under the exemption of subsection (e), select for dissemination over 
the airways only those political viewpoints which it favored. 

We think it is necessary to call this distinction to Congress attention, in 
light of recent Suggestions that licensees, in their newsgathering functions, 
eannot be treated differently from newspapers. It seems obvious to us that 
there is an appropriate basis for treating radio licensees differently. That basis 
for the distinction between newspapers and licensees is that a licensee receives 
a valuable privilege by being afforded the right to use a portion of the radio 
spectrum. In light of the limited availability of spectrum space, it would not 
be in the public interest to allow a station when it presents news on a matter 
as controversial as political views to become the organ for disseminating a par- 
ticular viewpoint by denying those representing opposing views at least some 
opportunity of expression over the air. Therefore, the Commission wishes to 
make it clear that it does not read subsection (e) as doing anything more than 
giving licensees a measure of discretion in news coverage of qualified candi- 
dates. And that discretion must be measured by the statutory duty of a licensee 
to operate in the public interest. 

There is one final problem regarding proposed subsection (e) which we think 
should be called to Congress attention. That problem is whether the prohibi- 
tion against censorship over material broadcast under section 315, and the 
grant of immunity from defamation suits provided for in proposed subsection 
(d) would be applicable to any defamatory remark which might be made in 
the course of a newscast or news program under subsection (e). In our judg- 
ment, the prohibition againnst censorship and the grant of immunity called for 
in subsection (d) would not apply to the presentation of news under subsection 
{e). This is because the theory of subsection (d)—that since a licensee is 
legally disabled from censoring political broadcasts under section 315, fairness 


requires that it be immunized from the legal consequences of remarks over 


which it has no control—is inapplicable to the presentation of news programs 
under subsection (e). For the editorial! discretion afforded a licensee by sub- 
section (e) necessarily implies that it has the means of protecting itself from 
possible legal liability for a candidate’s remarks, unlike the legal compulsion a 
licensee acts under in the case of political broadcasts under subsections 315 (a) 
and (c). 

Except for a minor editorial change in proposed subsection 315(h), the Com- 
mission has no comments on the remaining provisions of these bills. Sub- 
section (h) presently provides that “No obligation is hereby imposed upon any 
licensee to allow the use of its station by any such candidate.” The present 
placement of this provision in section 315(a) causes no difficulty, since it is 
obvious that the term “any such candidate” refers to a legally qualified candi- 
date. Its present isolated placement in proposed subsection (h) may cause 
difficulty as to what “any such candidate” refers to. Clearly, it refers to a 
legally qualified candidate able to meet the requirements of subsections 315 
(a)-(c). It is suggested, therefore, that the following language changes be 
made: 

“(h) No obligation is hereby imposed upon any licensee to allow the use of 
its station by any legally qualified candidate for public office under subsections 
(a) to (c) of this section.” 

Adopted: June 17, 1959. 
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COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON S. 1604, S. 1929, 
H.R. 5389, H.R. 5675, ‘anp H.R. 6326, 86TH ConcrEss, IDENTICAL BILLS To 
AMEND SECTION 315 OF THE COMMUNICATIONS AcT To PRovipE THAT THE 
EQUAL-TIME PROVISIONS THEREOF SHALL Nor APPLY TO NEWS PROGRAMS 


The above-listed bills propose to amend section 315(a) of the Communications 
Act of 1934, as amended, by adding at the end thereof the following new 
provision : 

“* * * Appearance by a legally qualified candidate on any news program, 
including news reports and news commentaries, where the format and produc- 
tion of the program are determined by the broadcasting station, or by the net- 
work in the case of a network program, and the candidate in no way initiated 
the recording or the broadcast, shall not be deemed to be use of a broadcasting 
station within the meaning of this subsection.” 

The unconditional language of section 315 as it now reads does not exempt 
appearances by legally qualified candidates for public office from the equal 
opportunities requirement of that section, where such a candidate participates 
in a news program of the forum, panel, or news-interview type. And a ma- 
jority of the Commission has decided in its recent ruling in the Lar Daly 
matter that where a candidate has obtained exposure on television by being 
shown in a film clip during the course of a newscast, the only interpretation of 
section 315 consistent with giving effect to the unconditional congressional man- 
date that all candidates for the same office must be treated equally is an inter- 
pretation which brings appearances on newscasts under the protection of sec- 
tion 315. S. 1604 and its companion bills would change this, with the result 
that upon enactment of this legislation a licensee would have discretion to 
determine which candidates for public office should be given coverage on news 
programs of any type, including newscasts, without incurring an obligation to 
permit all candidates for that same office equal opportunity in the use of its 
broadcasting station. 

The Commission recognizes, of course, that the present unconditional require- 
ment of equal opportunities called for by section 315(a) does in some cases 
constitute a deterrent to stations permitting the use of their facilities by legally 
qualified candidates for public office. We further recognize that in applying the 
statutory mandate of that section, serious questions of construction arise with 
respect to how far Congress intended that the equal-opportunities requirement 
should apply to the use of a station by qualified candidates. Moreover, these 
problems have become acute in recent years, with the ever-increasing impor- 
tant role television has come to play in political campaigns. In the main, the 
more vexatious problems have centered about the question of whether “non- 
political” uses by a candidate fall within the purview of section 315, and, most 
recently, whether appearances by candidates on newscasts constitute a section 
315 use. 

Whether or not candidates’ appearances on any news program, including 
newscasts and news commentaries, should be excepted from section 315 involves 
a fundamental matter of legislative policy for the judgment of Congress. But in 
reappraising the present standards of section 315 to determine whether those 
standards should be relaxed with respect to appearances on all news programs, 
there are several factors which we feel Congress should take into consideration. 
Most obvious of these is the argument that in most cases, exposure of a candi- 
date on radio or television can be extremely valuable to a candidate’s prospects 
of suecess. Similarly, it has been argued that denial of equal opportunity in the 
use of a station’s facilities after one’s opponents have gained exposure on such 
a station would place a candidate at a serious disadvantage. And it has been 
said this is especially true in the case of television, because of its ability to reach 
widespread audiences and to create an illusion of intimate presence by placing 
the candidate, as it were, in the home of the viewer. 

Apparently in recognition of the value of broadcasting to political candidates, 
Congress determined in enacting section 18 of the Radio Act of 1947, the predeces- 
sor to section 315, that the appropriate standard of fairness was one which 
required a station to treat all candidates for the same office on equal terms. 
This measure of fairness called for by the present standard of equal onnortuni- 
ties prevents a licensee from exercising discretion in determining which candi- 
dates represent sufficiently important political view to merit exposure on a 
broadeast station. Thus, if a station permits one candidate for any given office 
to use its facilities, it is presently legally disabled from denying the use of its 
station on equal terms to other candidates for that office. Furthermore, over 


POLITICAL BROADCASTING 77 


the years, in applying section 315 to new fact situations, the Commission has 
considered that the only way of carrying out the unconditional congressional 
mandate that all candidates for the same office shall be treated equally in 
terms of gaining access to station facilities was by bringing under section 315 
uses which, it has been argued, do not come within the intent of section 315. 
Specifically, we refer to the ruling of a majority of the Commission in the Lar 
Daly matter, holding that appearances by qualified candidates on newscasts 
come within section 315, thus entitling opposing candidates for the same office 
to equal time. 

If these bills were enacted, they would render the equal-opportunities provi- 
sian of section 315(a) inapplicable to all news programs, so that irrespective 
of whether or not exposure or coverage on such a program by one candidate 
enhanced his prospects of success, it would still be permissible to deny other 
candidates for the same office equal opportunity in procuring exposure via 
radio or television. In other words, a licensee would be free to exercise its 
diseretion regarding which candidates warranted coverage in news programs 
of any kind. Thus, while a licensee could not, consistently with its statutory 
obligation to program in the public interest, limit itself to permitting the dis- 
semination of only those selected political viewpoints it found unobjectionable, 
it would be free to exercise a measure of judgment as to which candidates could 
participate or appear in any news program. Presumably, in light of past ob- 
jections of networks and licensees that the equal-time feature of section 315 
restricts political broadcasting by compelling licensees to present minority 
candidates in whom the public is uninterested, a licensee could exercise its 
discretion under the proposed exemption by affording exposure only to candi- 
dates of the major political parties, or to “substantial” candidates who are of 
sufficient political stature to be of interest to the public. 

Whether or not this proposed exemption would be reasonable rests ultimately 
on the determination of Congress as to which competing public interest factor 
deserves to be favored here: The right of all candidates for the same office 
tobe treated equal when it comes’to exposure on broadcast facilities, on the 
one hand, as against the right of the public to be assured of a program service 
which was not threatened by an imbalance of political programs, a result which 
can follow under the present standard of equality which requires that all 
candidates (no matter what their number) be treated the same. 

Whatever the choice Congress makes, the Commission would like to point 
out that in the event these bills become the law, certain problems regarding the 
feasibility of administering the provisions thereof will almost certainly arise. 
For diustance, in determine what sort of treatment would be fair with respect 
to appearances on news programs of the debate or interview type, the Com- 
mission will undoubtedly be called upon to decide complaints of abuse of fair 
treatment by candidates of the major as well as minor parties. For example, 
we would be asked to determine if it was fair, in news programs of this type, for 
a network or station: 

(1) To have candidate X debate a spokesman for candidate Y, and then 
not give time to candidate Y himself; 

(2) To have A, a candidate for reelection in a close and pivotal race, 
debate B of the other major party, who might not be up for reelection or 
whose election might be assured, and not give time to A’s opponent; or 

(3) To give time on one of such news programs to a candidate for the 
congressional nomination of one party, and not give time to B, his opponent 
for the same party’s nomination. 

Equally probable, in the case of straight news coverage of candidates’ activities 
on regular newscasts, the Commission will be called upon to decide complaints 
alleging that a station has been discriminatory in its handling of news regarding 
candidates, or that a station has erred in its judgment regarding the news- 
worthiness of a particular candidate. Also, there will undoubtedy be complaints 
by disappointed candidates that a particular program is not in fact a “news” 
program. 

Further, in light. of the language of these bills that news coverage regarding 
a candidate shall be excepted from section 315(a), if the candidate “has in no 
way initiated the recording or broadcast” of the program, it can be anticipated 
that the Commission will be frequently asked to determine whether or not a 
particular news broadcast has in fact. been.initiated by a candidate. In this 
connection, serious problems. of proof. would arise as to what conduct by a 
eandidate was sufficient to show that he had “initiated the recording or the 
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broadcast.” For instance, if a candidate let it be known, directly or indirectly, 
to a station or network that he intended to participate in or make a speech at a 
certain affair, would such prior notice to the broadcaster amount to prohibited 
“initiation” of the broadcast? Or where candidates A, B, and C are running 
for the same office and the station, having initially determined that only candi- 
date A was sufficiently newsworthy to merit coverage, later determined that B’s 
activities also deserved coverage, would B’s intervening demand for fair treat- 
ment constitute initiation of his news coverage sufficient to entitled candidate C 
(and possibly candidate A) to equal opportunity on the ground that B’s 
“initiated” news appearance rendered the proposed exemption inapplicable? 

Since it will be exceedingly difficult to determine when a candidate has 
initiated coverage of his activities, and since these bills would declare section 315 
inapplicable to news coverage of the activities of qualified candidates, it is our 
suggestion that the language just referred to be deleted, so that the proposed 
exemption would provide as follows: 

“* * * Appearance by a legally qualified candidate on any news program, 
including news reports and news commentaries, where the format and production 
of the program are determined by the broadcasting station, or by the network in 
the case of a network program, [and the candidate in no way initiated the 
recording of the broadcast,] shall not be deemed to be the use of a broadcasting 
station within the meaning of this subsection.” 

Alternatively, if this language is permitted to stand, we feel definite standards 
indicating what constitutes “initiation” of an appearance should be incorporated 
in these bills. 

Also, it should be noted that problems and complaints concerning censorship 
will also arise, since the effect of the proposal here would be to exempt all news 
programs from the prohibition against censorship of political broadcasts as well 
as from the other provisions of section 315. Since the proposed exemption would 
give broadcasters the right to control the content of news programs, there would 
appear to be no basis for affording a licensee immunity because of any defamatory 
remarks which might be uttered by a participant in the course of such an 
exempted program. 

Adopted: June 17, 1959. 


Mr. Forp. I believe that all of those documents are self-explana- 
tory, and the Commission does not endorse any of the particular bills 
but merely points out the various problems cumnadied with each of 
them. 

Many of those problems have been covered here this morning. 

Senator Pastore. I don’t want to cut you short, sir. I mean, I want 
to get to the core of this and I am going to permit you to present 
this in any way you desire. 

But let me ask you this question: Without having read the state- 
ment of the Commission, is it the position of the Commission, without 
reference to these particular bills that are pending here, that the law 
should be left exactly the way it is? 

Mr. Forp. I don’t think so. While the others have been speaking, 
my mental processes have been working and in a few moments I will 
get to the point. 

Senator Pastore. I am very happy to hear you say that. I do hope 
you endorse the fact that we are up to a ridiculous situation. 

Mr. Forp. I have been listening to the chairman’s statements this 
morning, and in a few moments I have a suggestion to make to the 
chairman that I hope will meet some of the things he has made this 
morning. 

In the first place, Mr. Chairman, the treatment of political candi- 
dates by radio and television stations is a subject with which members 
of Congress are far more familiar and considerably greater experts 
than anybody in Washington; so, while the Commission has the re- 
sponsibility of interpreting the law and determining the intention 
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of Congress, certainly the experience of Congress and what that in- 
tention is, the Commission is completely subject to. 

Now, this question of political broadcast has been a matter of con- 
troversy for quite a number of years. And I think what we are talk- 
ing about here this morning, and the only thing as I understand that 
is in issue, is the Commission’s ruling with respect to the newscast 
and political appearances on newscasts. 

Senator Pasrore. Oh, no, I would not say that exactly. 

Mr. Forp. So far as the ruling is concerned and so far as the mat- 
ters to which I intend to address myself are concerned, that is the 
issue that brought this matter to a head. And we do have detailed 
comments on Senator Hartke’s bill which we have submitted for the 
record. 

Now it seems to me that many of the bills, the objection to them as 
the Senator has pointed out this morning, are if you exempt news- 
easts from the provisions of section 315, then you put the radio sta- 
tion in a position in which it can refuse to sell time to a candidate but 
feature its favorite on its newscast, and there is some interest in what 
standards of limitations can be placed on that to assure nondiscrim- 
ination against candidates and a fair presentation of the news with- 
out this requirement of equal time. 

And I have worked with that problem now for some time. 

While I recognize the deficiencies in section 315, I felt compelled 
by the law itself to Join in the ruling that the Commission made. I 
have prepared—well, I have no pride of authorship in this language— 
I think perhaps I w ould like to submit it to the committee for their 
consideration, and perhaps it might answer the immediate issue with 
which the Lar Daly decision is concerned. 

That is, provide that newscasts and special events, such as political 
conventions, shall not be considered a use within the meaning of this 
section. But this proviso shall not except licensees who broadcast 
such news and special events from an objective presentation thereof in 
the public interest. 

What this means is that there would be no immediate rulings with 
respect to newcasts on the part of the Commission. 

After a campaign was over, then there would be the opportunity 
for documented complaints to be submitted to the Commission, and 
the determination to be made whether there was distortion in the news, 
whether it was a conspiracy to exclude a candidate from the news, 
whether there was falsification of news and the serious things which 
the Commission would be concerned with respect to newscasts, as 
such. 

In effect, that is the situation now with respect to newscasts. A 
station which absolutely falsifies the news, can hardly be said to serve 
the public interest under the standards set forth in the Communica- 
tions Act. And this language is merely an attempt to exclude news- 
casts from section 315 and place such newscasts on a general basis, 
and do it specifically so that there is no question on the part of any- 
one that the Commission would rule minute to minute, as we are 
required to do under section 315—there are hundreds of rulings made 
by the Commission. 

Senator Pastore. Read yours again, slower, please. 
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Mr. Forp (reading) : 

Provide that newscasts and special events, such as political conventions shall 
not be considered a use within the meaning of this section. But this proviso 
shall not except licensees who broadcast such news and special events from an 
objective presentation thereof in the public interest. 

And that is the object of this language, and I think that it aceom- 
plishes it, though there may be other changes. 

Senator Pastore. Are you saying to me, Mr. Ford, that had. this 
been the law at the time that that Daly decision was made, that you 
would have had the authority to deny his request ? 

Mr. Forp. We would have the authority to deny his request. 

Senator Pastore. I mean if you felt that his request was unreason- 
able ? 

Mr. Forp. There would have been no question about it. If this had 
been the law when the Lar Daly matter came up, there would be no way 
to make a determination at the time and as quickly, within a few 
minutes, as we did in respect to the Lar Daly request. 

The matter would have had to have been documented in what way 
and how has the news been distored, has the news been falsified ? 

Senator Pasrorr. You mean that the word “objective” would in- 
clude good faith ? 

Mr. Forp. I think objective includes good faith—the judgment 
of broadcasters as to what the news of the day requires, what is im- 
portant news, what is unimportant news. 

Senator Pastore. What about. initiation of the program ? 

Mr. Forp. That has nothing to do with it. The question is that the 
news is created day to day. In the treatment of that news the broad- 
caster would be permitted under this language in my view to exercise 
his judgment so long as he did that in good faith and presented the 
news objectively and did not distort the news and did not undertake 
to convert. the station, instead of a public interest use, to his own 
private political use, he would certainly come—— 

Senator Pastore. Now this view which you have just expressed, 
are you joined in this by the majority of the Commission ? 

Mr. Foro. I presented this to them yesterday. 

I think by far the majority of the Commission joined inthe ex- 
pression on view that I have presented to you too. 

Senator Pasrorr. I was wondering if we could not get some ex- 
pression on the record. After all, what this committee is anxious 
to do is to amend this law in such a way as to remove these very 
matters that have caused us irritation, and the issue that is presented 
to us here at the present moment. 

Now, I would expect the Commission to be objective in this as well. 
I am not saying this in criticism at all, but in merely criticizing bills 
that are pending, I would prefer the Commission, which has this 
responsibility and has to live with it, to come here and say this is 
what we think you would have to do in the Congress in order to 
remedy the situation. 

I would like very much if the Commission agrees on the suggestion 
that you made for it to be so stated in the record. 

Mr. Forp. I think five of the Commissioners agree with it. 

Senator Pastore. Would you name them ? 

Mr. Forpv. Commissioner ‘Bartley has some qualifications and Com- 
missioner Craven. There was no formal vote on it, so they may de- 
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sire to change their views on it, but at least tentatively they expressed 
approval of this. petha! 

Senator Pastore. Who are those that agreed with it unequivocally ? 

Mr. Forp. The remaining five Commissioners—Commissioner Lee, 
Commissioner Hyde, Commissioner Doerfer, who I think perhaps 
has another preference but I believe this is his second choice, Com- 
missioner Cross, and I believe myself. I think that covers it. 

Mr. Doerrer. We are conducting another hearing and there are 
witnesses from out of town, and arrangements just could not be made 
to have a formal vote; so, Mr. Ford and myself were delegated to 
come down and express our views, and I think that what Commis- 
sioner Ford has just indicated are substantially the views of all the 
Commissioners. 

Senator Pasrors. The only reason I raise the point is that if there 
is any doubt on the part of two of the Commissioners and it requires 
further refinement, and you get down to the point of refinement with- 
in a reasonable time, I wish you would send that product up here 
so that we would have the advantage of knowing what the unanimous 
decision is. Because as I understand it now, even those who are re- 
sponsible for the so-called—and I don’t say that unkindly because 
it is a matter of judgment—the Daly decision is in accord with this 
amendment to the law that would have obviated a situation that was 
very unfortunate. 

Mr. Foro. I think the majority of four and perhaps with the addi- 
tion of Commissioner Cross, who dissented in part and concurred in 
part are in agreement with this language. 

Commissioner Craven, I think, would put a period after the word 
“section” in the middle of the paragraph which I read and not in- 
clude the remainder of the suggestion. 

Senator Pastore. All right, Mr. Ford, I regret the interrup- 
tion. 

Mr. Dorrrer. Mr. Chairman, the reason I have a separate view is 
I desire repeal. I am realistic enough to frankly state that I doubt 
that it will be repealed, and therefore, as a second choice of my own, I 
concur in this language. 

Now, I have a brief statement I think less than 4 minutes and I 
would like to give you the best of it. 

In my opinion section 315 should be repealed. Programing of 
political candidates should be left to the judgment of the broadcast 
licensee. Bias or prejudice should be subject to the same sanction as 
the unfair treatment of controversial matters are handled today, 

The Federal Communications Commission has few complaints about 
unfairness in programing controversial matters today. 

The broadcasters were never given the opportunity to demonstrate 
their ability to present political candidates in a fair and impartial 
manner. It is inconceivable to me that a broadcaster would risk the 
loss of a valuable privilege, his license, by attempting to discriminate 
unreasonably between contending candidates and the public’s right to 
see and hear news programs. I urge repeal because I am sure that 
eventually it will be repealed. 

The spectrum belongs to the people and not to political candidates. 
You can attempt to legislate all the fairness you want. to in political 
broadcasts, but you cannot make the people listen. If the major. pur- 
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pose of the FCC Act is to provide for the public interest, that interest 
must be balanced against the demands of absolute fairness. 

Admittedly, the development of a series of precedents will entail a 
substantial administrative burden. But the doctrine of fairness and 
reasonableness has been developed on a case-by-case basis in many 
fields of law. 

For example, in equity procedures and in the setting of rates, the 
standards of service in a common carrier and public utilities field. 
Section 315, as presently enacted, I submit is not only a common car- 
rier statute, it goes further than most of the common carrier provisions 
in any law in attempting to prescribe in precise and inflexible terms 
what constitutes fairness and equality. 

When the Radio Act of 1927 was being debated and Senator Dill’s 

amendment deleting the common carrier provision from section 18, 
which was the predecessor of section 315, was offered, Senator Cum- 
mins said, at 67 Congressional Record 12502: 
The amendment which is now proposed is one, in my judgment, of pure form 
and will lead to some misinterpretation and misunderstanding, for whenever we 
say that the service must be rendered without discrimination we have made that 
agency a common carrier. 

Senator Cummins had a real point, when a station is compelled to 
give time to a dozen unknowns on the basis of a newscast, it 1s placed 
in the position of a common carrier. The result, [ submit, is incon- 
sistent with section 3(h) of the act which provides— 

* * * 4 person engaged in radio broadcasting shall not, insofar as such person 
is so engaged, be deemed a common carrier. 

In short, 315 is in conflict with the statutory scheme. This is a 
field where discretion, rather than absolutes, are the most feasible in- 
struments to provide for the public interest. The broadcasting of 
news is definitely in the public interest. It often involves candidates 
and governmental officials who do not initiate the news. 

A continued course of interpretation which would dissuade the 
viewing or presentation of any news incidentally involving some 
qualified candidate under all circumstances may be to the detriment 
of public interest. 

An informed public is indispensable for the continuance of the 
democratic society. If every presentation of a duly elected public 
official who happens to be at a given time a qualified candidate for an 
office must be matched by an equal amount of free time by all other 
such candidates, then the essence of governmental news will be emascu- 
lated during campaign periods. 

In my opinion, a broadcaster should be given some discretion other 
than a Hobson’s choice. This is either a plethora of political pro- 
graming ad nauseam or a complete blackout. 

The important point is that the broadcaster should be given the right 
to make the judgment as to what constitutes news or what programing 


fills the needs of the public and not the candidates. 

Why should this judgment be delegated to those whose sole quali- 
fication is a disposition to aggrandize their personal interest, indulg- 
ing their idiosyncrasies or harass a broadcaster who felt it was his 
duty to provide a meaningful program about which he knows the 
public has an interest ? 
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In this capacity the broadcaster is disseminating information, not 
entertainment. I sincerely doubt that the broadcaster who must stake 
his license every 3 years against his record would take a chance of 
resorting to tricks or unduly promote a favored candidate under the 
guise of legitimate newsc: sting or a public interest panel discussion. 

The hazards, the hardships, the inequities and the inequalities flow- 
ing from section 315 are matters of common knowledge. 

Applying the measures of experience, the bad outwe ighs the good. 
This provision, like a has been “a noble experiment.” ~The 
weaknesses of prohibition brought on its repeal, and I suggest that 
section 315 is ripe for the same treatment. 

Senator Pastore. I have merely one or two academic questions. 

Is this your personel view or are you joined in this view by other 
members of the Commission ? 

Mr. Dorrrer. This is my personal view. 

Senator Pastore. Have you discussed this matter with other mem- 
bers of the Commission ? 

Mr. Dorrrer. Yes, in the past 5 years. 

Senator Pasrorr. Do they agree with you or disagree with you? 

Mr. Dorrrer. I would say they disagree. 

Senator Pasrore. The next question, if you did repeal 315, you 
have said that no licensee would jeopardize his license in doing such a 
discriminatory thing. Where would your hold be under the ‘law for 
the record? “What grounds would you have for revocation of a 
license ? 

Let’s see, say they featured Pastore more than his opponents. 

Mr. Dorrrer. I think it would require an examination and I admit 
a series of precedents, but eventually there would be built up a body 
of laws and interpretations so that all broadcasters would know what 
constitutes unfair treatment. 

Senator, I do not believe that men of experience and with some 
worldly knowledge and plus same political experience, being at least 
as close to as the Commissioners, could be fooled very much by some 
broadcaster who under the guise of newscasting would attempt to pro- 
mote rather impartially and prejudicially one of his favored candi- 
dates. It would be detected too soon. 

Senator Pasrorr. Have you ever run for public office ? 

Mr. Dorrrer. I sure have. 

Mr. Foro. Mr. Chairman, I think 

Senator Pasrorr. What we must bear in mind, and I say this in 
commendation and not in criticism at all, but I am a great devotee 
of television and radio and from my experience I have seen so much 
resentment and sometimes even worse on a national scale where an 
individual feels that one party feels he is being unfairly treated. 

It even gets to the Presidency of the U nited States. At times the 
President will make a speech and the opponent at. the time will feel 
that he is being unfairly treated, and it gets really on the high level. 
That is how precious the media of radio and television are to 
candidates ? 

It costs a lot of money—I know from personal experience—to buy 
any 5 minutes of time on television. That is how important it is to 
candidates, 
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Now, if you can get this free, through one guise or another, it is of 
immeasurable benefit to a candidate. I don’t think we ought to play 
that down, because I think we all recognize the fact that television 
is a very, very important instrument: ality and a very, very precious 
one, and this idea that the ethics will cure it in time, while I hope 
that you are right, I don’t think for the moment that many people 
feel refreshed or assured in that guarantee. 

Today it is very important that you get proper exposure before the 
public, and I know of no better way, I tell you that very frankly, 
than through television, radio, and newspapers. This idea that in the 
long run the people will shut it off, that may be true, but I don’t think 
the people who are involved look at it that way. Even the President 
of the United States or his opponents sometimes have not looked at it 
that way. I know of a situation some time ago where the Vice 
President was allowed to make a speech of one party and there was 
quite a furor over it and they had to give equal time to a very promi- 
nent adherent of the opposite party to answer it. 

Now that is how precious it all is and I do not think we can con- 
sider it too lightly. 

I realize the fact that you have many, many problem here. Maybe 
in time 315 will be repealed, but I think myself, if we are going to 
make a step by step approach, and it has got to be a reasonable 
approach, we have go to take a lot of think into account. 

Maybe Mr. Hartke’s bill is the answer to it. I have read his bill, 
it is a far-reaching bill. It is much broader in scope than the other 
two or three that we have before our committee, and maybe 1 day 
we will have to go as far as he is suggesting at the moment, or maybe 
as far as you are ‘suggesting. 

But I think we have this pressing situation before us now, and it 
does create a rather unfortunate situation, and if we can at least do 
that, I am all for it. If we can do more, I hope to give it my sup- 
port. But this is not in criticism of Mr. Hartke’s bill. He may have 
the answer to this problem. But I do hope this: that whatever we 
do we get it done before we go home at the end of this present session 
of Congress. 

Mr. Forp. Mr. Chairman, I would like to state that I prefer repeal 
of section 315 to the amendment of 315 in such a way that there is no 
safeguards on the broadcasters so that he has the complete right to 
be unfair. That is the reason for the language added at the end of the 
proposal which I submitted. 

Mr. Dorrrrer. Mr. Chairman, I wanted to say or reemphasize that, 
that I am heartily in favor of a step-by-step approach, if of course it 
cannot be repealed, and I agree perh: ips that is too big a step to take 
at the moment. But I would like to give out this suggestion. 

I have given it considerable thought throughout the years, and I al- 
ways come out the same door every “time I approach this problem and 
what it amounts to is the difficulty in trying not only to write stand- 
ards of fairness, but the difficulty of trying to adminsiter it. 

You are going to have the same problem with trying to write stand- 
ards as to what constitutes newscasting and how to draw the line, and 
you are going to have a problem trying to administer it. 

Senator Pasrore. Will the Chairman indulge me just a moment? 

Mr. Doerrer. Yes, sir. 
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Senator Pasrore. I have just been told I have an 11:30 appoint- 
ment in my office and the individual is waiting. Mr. Hartke has 
graciously consented to take over the chair of the hearing. He is 
going to run up until the vote or until about 12: 30, and will come back 
at 2 o’clock. We will go as long as before the vote, but not longer 
than 12:30, and we will come back at 2 o’clock. 

Mr. Dorrrer. I am about ready to conclude. I just wanted to add 
that I think in attempting to administer any of these very elusive 
standards, hard to define standards, it would be far better to entrust 
those who are skilled in the gathering and the dissemination of news. 

I think it is improper to assume beforehand that they are going to 
violate, they are going to abuse it. It is true that the section has been 
on the books for 32 years. But I want to point out that a new ele- 
ment was introduced into broadcasting within the last decade and 
that is the visual portion of broade asting. 

Prior to that time, it was relatively ‘simple to control newscasting 
with respect to political candidates during a campaign. The voice 
perhaps was not as important, certainly not as important, as the pic- 
ture. 

Now, people today want to see a picture. I don’t know how you can 
vall that out from a legitimate newscast, and I merely suggest that 
these so-called apprehensions and fears may be ungrounded. 

I say that because actually people discuss repeal of section 315 as 
though they were talking about only one broadcasting station in the 
community, Well, that is no longer true. In many cases, we have 
more broadcasting "fac ‘ilities, both television and radio, and separately, 
than newspapers. And there is no restriction on newspapers, and 
happily so. But I have not seen any huge outcry against putting any 
artificial limitations or restraints upon the freedom of the press. 

Those are some of the abuses and when they do abuse people unfairly 
or candidates, those are some of the things that America has learned 
to live with, because in the long run, it is much better to allow this 
freedom of expression and to allow apparently on the part of the 
newspaper publisher partiality and bias. 

I would say that with respect to those newspapers which presently 
operate broadcasting facilities, there is very little charge of impar- 
tiality or prejudice or bias in the manner in which they conduct their 
broadcasting programs. 

The same cannot be said with respect to the manner in which they 
handle their news or their editorial column. 

Senator Harrke (presiding). Mr. Chairman, may I ask you: The 
original law was passed in 1928; is that right ? 

Mr. Dorrrer. I think it was. 

Senator ITarrke. Has there been any amendment to section 315 
since then ? 

Mr. Dorrrer. I am not aware of any. 

One moment, I think 315(c) that had to do—— 

Senator Harrkr. That has to do with charges and rates. * In other 
words, it should be comparable as far as charges are concerned. 

With this particular part that we are talking about, there has not 
been a change. But there has been a big change in the field of broad- 
casting, particul: irly with the advent of television; isn’t that right? 

Mr. Dorrrer. I think so. 
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Senator Harrxe. And the coverage in your opinion is that the 
material has changed since the beginning of radio and TV in 1927 
and its importance in the field of being a medium of public 
information ? 

Mr. Dorrrer. It is a very important medium of public information. 

Senator Harrxe. And the number of radio sets, as we all know, 
and the number of radio stations, has changed materially since the 
law was introduced; isn’t that right? 

Mr. Dorerrer. We have over or about 50 million television sets out. 
I think we have about 50 million families, although not each family 
in the country has a television set. I think that a safe figure would 
be about 90 percent. 

Senator Harrxe. At that time section 315 was originally written 

‘adio and television was not a major factor in any type of campaign- 
ing, particularly presidential campaigning; was it? 

Mr. Dorrrer. Not in that capacity. Of course, it was a character- 
istic of voice which was important which nobody could duplicate. 
But then anybody could speak on behalf of a political candidate with- 
out the limitations of section 315. There was no restraints. 

Now I submit this apart from the characteristic of some individuals’ 
voices that. with respect to the visual presentation it is far more impor- 
tant, because it has a stronger demand on the part of the public. They 
sometimes don’t care who says what, what the candidate believes, so 
long as they get an idea of what he is talking about and what he stands 
for. 

They prefer to see the candidate, they like to see him in panel dis- 
emcee they like to see him in debates. Because I can think of no 
media which is better designed to unmask insincerity and many other 
failings in the candidate than is television. 

Senator Harrxe. Let me ask you, during the past campaigns, has 
the amount of this type of programing that you are talking about, 
which is submitted on a free basis increased or decreased or is it about 
holding its own in your opinion ? 

Mr. Dorrrer. I am sorry, I did not get the first part of that ques- 
tion. 

Senator Harrke. The type of program you are talking about, these 
places where you can sec and hear and actually demonstrate the sin- 
cerity and honesty and intention of the ¢ -andidate, whatever you want 
to call them, the amount of free time that is involved, particularly by 
the netw orks, do you think it has increased or decreased ? 

Mr. Doerrer. I think, of course, the people of the industry would 
be best qualified to testify as to that, inh perhaps the art has not been 
exhausted as to how to present candidates for a political office. 

I think that when this country reaches the stage where they will 
allow the televising of actual debates in the legislative halls of this 
country, that will perhaps be the best way of presenting to the public 
this ability and this sincerity which a candidate oftentimes says he 
has but which was a canned speech prepared by someone else. 

Senator Harrxe. In your opinion, has there been any difficulty in 
the industry and with potential candidates as to a clear understanding 
as to how to handle panel shows and quiz shows or other programs 
which are supposed to be informative in nature ? 
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Mr. Dorrrer. Today, of course, you can have a panel discussion 
without the limitations of section 315 if it is not during a political 
campaign. 

Senator Harrke. Let’s get to the political campaign. 

Mr. Dorrrer. When you get to the political campaign, you can have 
a panel discussion if you know who the qualified candidates are and 
they are not too numerous. , 

You do not have that in the primary stage of the campaign. 

Senator Hartke. How do you define at the present time who is a 
legally qualified candidate ? 

Mr. Dorrrer. We resort in the case of State candidates or local 
candidates, as we call them, to the State laws. 

Whatever the State laws require, we adapt. 

With respect to the presidential candidates, we accept the nomina- 
tion by the duly convened conventions. 

Senator Harrxer. Do you feel it is possible that we could set up 
Federal standards which would apply and define a legally qualified 
candidate ? 

Mr. Dorrrer. Commissioner Ford has suggested to me before, and 
I concur, that that may raise some constitutional questions, and it 
certainly would be worth while exploring. Iam not in a position at 
the moment to give an offhand opinion. 

Senator Harrke. What constitutional questions? 

Mr. Dorrrer. The Federal Government designating the qualifica- 
tion of candidates, especially those for local office, and I suppose for 
the Senate. 

Senator Harrxe. You are talking about designating a candidate’s 
qualifications to run for office or to appear on a broadcast? 

Mr. Dorrrer. Establishing what constitutes a qualified candidate. 

Senator Harrxer. Does the Federal Government have the power 
to establish what shall be the regulation of the radio and television 
spectrum ? 

Mr. Dorrrrr. Well, I suppose in that sense it may be that our fears 
are without substance. 

May I read just briefly a point that you are discussing. In our 
rules, under Roman numeral II, subdivision (a), we define: 


A “legally qualified candidate” means any person who has publicly announced 
that he is a candidate for nomination by a convention of a political party or 
for nomination or election in a primary, special, or general election, municipal, 
county, State, or National, and who meets the qualifications prescribed by the 
applicable laws to hold the office for which he is a candidate, so that he may 


be voted for by the electorate directly or by means of delegates or electors, 
and who 


(1) Has qualified for a place on the ballot or 


(2) Is eligible under the applicable law to be voted for by sticker, by writing 
in his name on the ballot, or other method, and 


(i) Has been duly nominated by a political party which is commonly known 
and regarded as such, or 


(ii) Makes a substantial showing that he is a bona fide candidate for nomina- 
tion or office, as the case may be. 

Then, follows some general requirements. 

Senator ITarrKe. In other words, what you have here is a statement 
of certain standards of laws as written ? 

Mr. Dorrrer. Yes. 
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Senator Harrxe. And if you refine it either way, all you are doing 
is making an amendment to the present regulation and no part icular 
constitutional question has been raised as to this 

Mr. Dorrrer. Senator, I think these rules defer to State laws pri- 
marily. 

Senator HarrkKe (reading) : 

Makes a substantial showing ‘that he is a bona fide candidate for nomination 
or office, as the case may be. 

Mr. Doerrrer. That is in the absence of any State qualifications, 
Certainly, as the State prescribes a certain manner in which a candi- 
date can be placed on the ballot, that takes precedence. If there is 
none, I think this provision should be read in the light of one who 
may have been a qualified candidate and there is not time for com- 
plying with statutory requirements. 

Senator Harrkr. ‘Maybe Iam wrong. Doesn’t this particular sub- 
section of the statute establish Federal qualifications for political 
office ? 

Mr. Dorrrer. Oh, yes. 

Senator Hartke. Now, any other establishment of political quali- 
fications would merely be doing the same thing legally as this does? 

Mr. Dorrrer. No; because where the Federal Government estab- 
lishes qualifications ‘which are the qualifications of a State, you do 
not have a conflict. 

Senator Hartke. Let us take the President, for example. Let us 
just go to the President first and the Vice President. You had 16 
candidates in 1956 that appeared on the ballot for President; didn’t 

ou? 

Mr. Doerrer. I think you did have that many. I think that those 
candidates, including the candidates of the two major parties, which 
were nominated according to State laws, were permitted to qualify or 
demand equal time under section 315. 

Senator Hartke. Don’t you feel that this is part of the thing that 
is built up here in the minds of the people, that what they are inter- 
ested in is getting information about candidates for whom they will 
be voting? Suppose as the way we are going now that Joe Smith 
announces he isa greeny for the Presidency. 

Mr. Dorrrer. I do not think he is a candidate in most States. I 
think in most States there is a provision as to how 

Senator Harrxe. The point I am getting at is you go back to your 
own standards which are set up by law to make your determination. 
If you change those standards, there isn’t anything that you have 
done that presents any problem as far as qualifications are concerned, 
is there ? 

Mr. Forp. The question that was raised in my mind was whether 
or not the Members of the Senate, the Members of the House, are 
Federal officers or State officers. And I recall a case involving a 
Member of the Senate. I don’t recall the name right now, but I can 
supply it to your staff. I think there is a substantial legal question. 

In the case of the President, which you were equating with Members 
of the Senate and the House, it is a Federal office. But I think there 
is some question with respect to Members of the Senate whether they 
are State officers or Federal officers, and that is where the question 
comes in. 
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We have construed, we think, this question constitutionally. We 
have accepted the State regulation. If the Federal Government under- 

takes to lay down what are the qualifications for a State officer, then, 
in effect, they may very well be invading the province of the States, 
and that is the issue involved. 

Senator Harrke. Let’s for the sake of the discussion stay with the 
President for the moment. You do establish qualifications there. 
You don’t say there is any constitutional question involved there. 
What I am trying to find out, do you contend there is a constitutional 
question raised in the case of the President who is a political candi- 
date ? 

Mr. Forv. We have not resolved the legal issue involved, and we 
would perhaps be happy to submit some material on that rather than 
speculat e here. 

Senator Hartke. Would you resolve it and submit a statement for 
the record then en that ? 

Mr. Doerrer. That is quite an undertaking. I would like to make 
whatever contribution I can within the limited time available, but 
that would really call for an exhaustive survey of all State laws, 
because the Federal Government can say the man must be 36 years 
of age, etc., before he can be a candidate for the Senate. That’s the 
Constitution. But still he must comply with local State laws to get 
on the local ballot. 

Senator Harrxe. Not to be a candidate for President he doesn’t 
have to. 

Mr. Dorrrer. I guess not. I think you are right about the candi- 
dacy for President, and Vice President. 

Senator Harrxe. The point about it is, Will you have your General 
Counsel submit a program on this matter; will you do that? 

Mr. Dorrer. Oh, yes; we will try to submit our best thinking on it. 

Senator Harrxe. What I am pointing out is this: 

This is 1959. Nineteen sixty is coming. You are going to have a 
residential election, number one. We “all rec ognize this. We all 
eel, and I do not think there is any question in anybody’s mind, that 

the public wants, has a right to, information on presidential candi- 
dates. You had 16 candidates on the ballot in 1956. 

Now, as a result, quite frankly, of your decision—and I am not 
being critical of your decision; as I have stated, I feel that it was 
good legalistic reasoning to interpret the laws as you did—but don’t 
you feel there is going to be a greater demand for equal time by any 
candidate for the Presidenc y in 1960 than there has been in the past? 

Mr. Dorrrer. Absolutely, I agree, and I think whatever the reasons 
were why we got by as well as we did in the last 32 years are not going 
to exist in the future. 

Senator Harrxe. You are faced with a problem that you are going 
to have to meet ? 

Mr. Dorrrer. Right. 

Senator Harrke. And all we are trying to do is two things. One, 
we are trying to alleviate some problems for the Commission i in inter- 
pretation of the law of equal time. But the big thing is, don’t you 
think in your own opinion—and if you do not care to express one, 
it is all right—that if there is a continual increase in demand that there 
will be a definite cutback in the amount of information that is going 
to be submitted to the American people on the elections in 1960? 
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Mr. Dorrrer. I agree wholeheartedly. 

Senator Harrke. Don’t you think that is not in the public interest 
and certainly is detrimental, not alone to the broadcasting and tele- 
vision industry—they will be criticized by the people—but the people 
would have a right to criticize them, wouldn’t they ? 

Mr. Dorrrer. I agree with you. 

Senator Harrxe. If my bill is not the right one, if Senator Hol- 
land’s bill is the right one, or if none of them are any good, all right, 
But what we would like the Commission to do is at least give us 
enough help in the best way it can to alleviate this problem. We are 
trying to get a political campaign out of the way before 1960 starts 
and before we have too great an identification of individuals who are 
going to be candidates. 

Do you think we could write it in 1960 and pass it ? 

Mr. Dorrrer. I wouldn’t know about that, Senator, but I certainly 
do not want to be understood as being opposed to your bill absolutely. 
I tried to indicate it as a second choice. 

Senator Harrke. What I am asking you, what I am trying to bring 
out, is that section 315 is 32 years old. You have waited 32 years and 
now you have been hit smack on the head with a situation in which you 
say it is fortunate for the American people that it didn’t happen 
earlier, but now it is going to be worse. 

Mr. Dorrrer. Well, I think that the critical portion of your bill is 
that it probably would burden the Commission with a very difficult 
task. We would probably be swamped. 

Senator Harrke. In what regard ¢ 

Mr. Dorrrer. May I refer 

Senator Hartke, That is what I am interested in. 

(The following letter was received for the record :) 





FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., June 19, 1959. 
Hon. JoHn O. PASTORE, 
Chairman, Subcommittee on Communications, 
U.S. Senate Committee on Interstate and Foreign Commerce, 
Washington, D.C. 


Dear SENATOR PASTORE: The Commission is currently holding hearings in con- 
nection with its inquiry into possible reallocation of frequencies between 25 and 
890 megacycles. Unfortunately, this conflict has limited to one very short visit 
my attending the current hearings of your subcommittee on possible revision of 
section 315 of the Communications Act—hence this letter. 

My views on this important matter—for whatever they may be worth to you 
and your colleagues—are as follows: 

(1) Exempting news programs and programs of a similar nature from the 
present equal time provisions of section 315 would necessitate future political 
candidates having to rely on the broadcasters’ judgment that such exempted 
programs would be handled so as not to give undue advantage to any party or 
any candidate. Members of Congress know more about the realities of a rough 
and tumble political campaign than any other group I can think of and are 
therefore in an excellent position to judge the merits of this matter. 

(2) If it is decided to exempt news programs, please bear in mind that once 
the well-defined word “equal” is deleted, any substitution of qualifying terms such 
as “fairness,” “bona fide,” “regular,” et cetera, leave considerable room for future 
arguments. Such arguments probably will be referred to the Commission for 
decision. From a practical standpoint there is a serious question as to how 
effective any Commission action could be in protecting candidates against alleged 
discrimination in the particular election in which they are running, i.e., without 
the fixed and relatively clear standards for treatment of candidates presently 
provided in section 315, it will be difficult, if not impossible, for the Commission 
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to determine in particular cases what sort of treatment short of equal treatment 
is nevertheless fair. Moreover, by the time the Commission could investigate 
such complaints and come to a decision under the due-process doctrine within 


which it must operate, both the primary and the general election probably would 
be over. 


(3) If the Congress should decide to exempt newscasts, the language sug- 
gested by Commissioner Ford is better than anything I have seen thus far. 
It is very doubtful if that language would make it possible for the Commission 
to act with sufficient speed in situations where time is of the essence. How- 
ever, it would put the broadcasters on notice that their handling of political 
newscasts and special events would be evaluated by the Commission in terms 
of the public interest criteria under which it evaluates other reporting, and 
that serious deviations from their public interest responsibilities in these 
matters would jeopardize their license. 


Respectfully, 


The CuHarrMaAn. Off the record. 

(Discussion off the record.) 

Senator Harrke. On the record. 

We will recess until 2 o’clock. 

(Whereupon, at 12:25 p.m., the hearing was recessed to reconvene 
at, 2 p.m.) 


JOHN S. Cross, Commissioner. 


AFTERNOON SESSION 


Senator Harrke. The committee will come to order and resume on 
the hearings on the political broadcasting bills. 

We will resume with the Chairman of the Federal Communications 
Commission. 

Mr. Chairman, let me ask you this: If an establishment is made in 
regard to the percentagewise figures, do you feel that the bill as writ- 
ten, my bill, would present an impossible task to the Commission, or 
a difficult task, interpreted in the light of those percentage figures? 

Mr. Dorrrer. No, I don’t think so. I think that the burden, how- 
ever, should be on the applicant, one who wants to establish it. 

Senator Harrxe. That is my understanding. In other words that 
the applicant himself must prove that he is a qualified candidate, 
and that he has been in some way prejudiced or discriminated against, 
is that right ? 

Mr. Dorerrer. Yes. 

Senator Harrke. In your opinion does the extension of any such 
qualifications beyond President and Vice President present a con- 
stitutional barrier which you feel would be of sufficient nature to 
prevent us from going that far in an attempt to write such a law? 

Mr. Dorrrer. You ask whether or not an extension of the qualifi- 
cations ? 

Senator Hartke. Of the qualifications sections on percentages be- 
yond president and vice president ? : 

_ Mr. Dorrrer. As I indicated this morning, it merely raises a ques- 
tion in my mind. I am not prepared to state whether or not it would 
be an unconstitutional invasion of the State to declare who are and 
who are not qualified candidates. 

Senator Harrxe. Let’s come back to the thing which has arisen 
because of the Lar Daly case specifically. Do you consider the term 
“newscast” or “news broadcast” is sufficiently definite enough to be 
interpreted by the Commission? Do you feel that raises some 
difficulty ? 
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Mr. Dorrrer. I think that it is definite enough. I think that it cer- 
tainly would be developed over a period of time 1 the ad hoc process 
or the case-by-case decision. For illustration, I don’t think I have 
much difficulty today in distinguishing between a news item in a 
newspaper and an editorial item; even when it is not on the editorial 
page. 
enator Hartke. And you feel that that could be done by the Com- 
mission in a period of time? 

Mr. Dorrrer. I think it can be done, considering actual cases. I 
doubt very much whether the Commission could, before it had expe- 
rience, write a standard or a definition of what constitutes pure news- 
cast which would be acceptable to everybody. 

Senator Harrxe. Assuming for the moment that newscasts alone 
were withdrawn from the use provision of the statute, and that panel 
discussions and debates and whatever they may be called would be 
within the use provision as it is now, don’t you think then that we 
would have a broader need and a more definite requirement for a com- 
plete interpretation of who is a qualified candidate than you would 
if you would exclude these items from the use provision ? 

Mr. Dorrrer. Yes, I do. I think that if the act were amended to 
include, or rather to exclude from the strict limitations of the present 
section, newscasts, it would be a substantial contribution to the dis- 
semination of news to the public. At the same time I would regret, 
however, the public being denied the benefit of a Lincoln-Douglas type 
of debate or a panel discussion. 

If it causes too much consternation in the halls of Congress I would 
settle for a half loaf. 

Senator Harrxr. That seems to be a common provision here in 
Congress, to get a half loaf. 

I didn’ t ask for an answer to that, re ally. 

In view of the recent reaffirmation of your Lar Daly decision, and 
I understand your position, but in talking for the Commisison itself, 
as Chairman of the Commission, don’t you feel that at least a re: affir- 
mation of the intent of Congress, or a restatement of the intent of 
Congress, is necessary at this time ? 

Mr. Dorrrer. Yes, if it disagrees with the majority view. 

Senator Harrxe. I suppose that is necessarily a prerequisite. 

The CHatrman. Mr. Chairman, it may not necessarily disagree 
with the majority view as a matter of policy. The majority view as 
I understand it was based upon what their interpretation of the law 
was. Isn’t that correct? 

Mr. Dorrrer. Yes. 

The Cuatrman. It may be that Congress, as a matter of policy, 
would not disagree with the majority interpretation of what they 
thought the law w as, but they might want to change the law and 
change the policy ? 

Mr. Dorrrer. Yes. 

The Cuatrman. I think there is a difference there. A law some- 
times might be interpreted against what you think should be the law 
or should be the policy, but there it is. 

Mr. Dorrrer. The Senator used the word “reaffirmation.” I think 
maybe we misunderstand each other. I would prefer to use the word 

“clarification” if you are going to do anything. 
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The Cuarrman. In other words the Commission would have no 
objection, and probably would welcome congressional expression of a 
olicy in this case. If their determined policy was different than 
what the law is now, or the reasonable interpretation of the law, the 
Commission would surely have no objection to us changing the law. 
Mr. Dorrrer. I don’t know precisely how you would go about it. 
The Cuarrman. Or clarifying the law, as you said. 

Mr. Dorrrer. I would think that if Congress, by joint resolution, 
pronounced what its interpretation would be, it would probably be 
quite weighty with the Commission. It would have to be a concur- 
rent joint resolution because we couldn’t very well via 6 

The Cuamman. Either that or an amendment to the law which in 
effect would clarify ? 

Mr. Dorrrer. Yes. I would say that the amendment would be 
much preferable because after all—— 

The Cuarrman. It is much more in keeping with the legislative 
rerogative than saying it is the sense of Congress that we think the 
aw should be the law we passed and should be interpreted one way or 

another, although we do make legislative intent when we make the 
law. 

I think if Congress should decide the law should be changed, the 
better way would be to clarify the law by making an amendment to 
the act in this particular case; such as they deem consistent with the 
policy they have decided on. 

Mr. Dorrrer. I agree that the Congress should not step over the 
legislative line and into the judicial field, any more than the courts 
should try to legislate. 

But I had in mind when I answered that question that in the his- 
tory of section 315 there are statements by Congressman—Senator 
Dill, who was present here this morning—and it depends on which 
statement you pick out and in what context. 

To illustrate, I think that if Congress had intended that section 
315 be absolute, it would not have appended subsection 315-—C which 

ermits us to make rules. You don’t have to make rules when the 
a is absolute. 

The Cuamman. That is right. 

Mr. Dorrrer. So I think Senator Dill, in another part of the de- 
bate, had that in. mind. And may I quote this portion of the dis- 
cussion so that I may illustrate what Congress could possibly do 
without getting into the judicial field, and then clarify what its intent 
was by picking out and saying this is what it had in mind, rather 
than some other statements. I would like to read that, if I may. 

The CHarrman. Is this Senator Dill’s statement at the time? 

Mr. Dorrrer. Yes. 

I indicated in the first paragraph of my dissent in the Lar Daly 
case, what I just stated with respect to why Congress put in section 
ee I wouldn’t have done it if it hadn’t been absolute. Then 

say : 





Admittedly the legislative history and debates lend substantial support to the 
majority view. 


And incidentally, they do quote some excerpts of some of the 
debates: 
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But there is, however, this significant colloguy between Senator Fess, from 
Ohio, and Senator Dill, from Washington. Senator Fess inquired whether 
the bill would require equal time to an opponent if he, Fess, were invited to 
address a celebration of some kind. Senator Dill answered: “Mr. President, I 
recognize that the construction stated by the Senator from Ohio might be 
put upon the amendment, but if the Senator will examine the amendment he 
will find that following this provision is the statement that the Commission 
shall make rules and regulations to carry out the provisions.” 

It seemed to me to be better to allow the Commission to make rules and 
regualtions governing such questions as the Senator has raised, rather than 
attempt to go into the matter in this bill. 


Citation: 

At the very minimum it suggests that the Commission have some discretion 
in the instance where the candidate did not initiate the broadcast. 

That is my view. 

The Cuatrman. Of course you do have the proposition that after 
a great number of years the interpretation that was put on the law 
at that time might seem somewhat unrealistic in the light off ex- 
perience, and there again you come to whether Congress wanted to 
change the act in view of the experience of time. 

Mr. Dorrrer. The very fact that Congress gave the administration 
of this law over to the administrative agency suggests to me that 
it wanted it to remain flexible enough so that an administrative 
agency could fulfill its primary functions, and that is to adjust a 
broad standard or directive to changing times and conditions. 

There has been quite a substantial change in broadcasting from the 
pure oral method to the oral and visual. 

Senator Hartke. Your position is consistent with your own views 
but not with a majority of the Commission, is that mght? 

Mr. Dorerrer. I think that is correct. 

Senator Harrxe. Let me ask you with regard to libel provisions of 
the bill that I introduced. 

What is the present status and provisions of the law with regard to 
the question of libel? What is the general overriding statement? 

Mr. Dorrrer. That will have to be answered by the Supreme Court. 
There is a case pending from, I believe, North Dakota, one of the 
Dakotas, in which that is presently under consideration by the 
Supreme Court. I expect that that will be determined within a few 
weeks. Apart from that determination, I think that in view of the 
censorship provision in section 326 that there is no liability for any 
libelous statements uttered by a candidate under the circumstances 
where a broadcaster is required to give him equal time. 

I never have been fully satisfied that in the first instance—you 
have to remember that a broadcaster does not need to permit a candi- 
date to broadcast in the first instance, but once he allows him to broad- 
cast then, of course, the equal time provision operates. 

There has always been a question in my mind, what about the 
libelous statement the first candidate may have made? I don’t know. 
I just can’t answer. 

Senator Harrxe. How would you correct it? Do you have any 
suggestions to correct this difficulty that you find yourself in? 

Mr. Dorrrer. Do you mean with respect to the censorship ? 

Senator Harrxe. Yes. 

Mr. Dorrrer. I think that is one of the things that the Commission 
has pointed out. With that I am inclined to—not inclined to agree, 
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but I do agree. If you take away from the broadcaster the manda- 
tory provisions, then certainly he probably exposes himself to suits 
of libel for any libelous statements that are made; because you see 
he is not compelled to where he is allowed to use some discretion. 

The CuatrMAn. But if he voluntarily followed the mandatory con- 
ditions that now exist, he wouldn’t be subject to libel ? 

Mr. Doerrer. I agree with you, I don’t think he would. 

Senator Harrke. I have no further questions, unless you have some- 
thing else to say, Mr. Ford. 

Mr. Forp. The only further thing I would like to say with respect 
to the proposal, which I read this morning, this doesn’t alter subsection 
(c) which still gives the Commission the authority to make rules and 
regulations. I don’t think that rules and regulations necessarily do 
in fact give us the authority to change the law. There are many other 
quotations from Senator Dill which are set forth in this opinion 
which I think supports the majority. To that extent the chairman 
and I are in disagreement. 

The Cuarrman. Can we say that there is enough ambiguity in the 
intent, legislative intent and in the statute as it is written, and at least 
a division in the Commission to the extent that something should be 
done to correct it ? 

Mr. Forp. I think that is entirely true. But I think in resolving it 
the majority resolved it naturally correctly. 

The Cuatrman. You feel, however, that this provision will ade- 
quately correct the situation just by this? 

Mr. Forp. I do; yes. 

Senator Harrxe. Do you have any questions, Mr. Chairman ? 

The Cuarrman. No. 

Mr. Dorrrer. Before we adjourned for luncheon I wanted to point 
out this one line amongst others. On page 5, line 9 of your bill— 
that is S. 1858—in which “be a newsworthy event and in no way 
designed to advance the cause of or discriminate,” et cetera. The 
words “in no way” give me a good deal of concern. Again that would 
require some very lengthy difficult provisions to determine whether 
or not that particular phrase has been violated. 

To conclude my remarks, there is one reason that I think 

Senator Pasrore. How would you write that? You would remove 
the word and substitute “and did not initiate” ? 

Mr. Dorrrer. No. My contention is that you can’t rewrite it. Put 
it this way: you can write and you can write, but when you get 
through with all the suggestions, you are still trying to define fair- 
ness. I say that it would be much better to repeal it and trust to the 
judgment of the broadcaster because nobody can really define fair- 
ness in this context which will save everybody, or a substantial num- 
ber of people; nor can it be expeditiously administered. 

Senator Harrke. Let me ask you, Mr. Chairman: isn’t that really 
your job, though? You are a regulatory agency. 

Mr. Dorrrer. Yes, but if you don’t try to define it, then you allow 
us on a case-by-case basis to determine what is unfair or prejudicial 
treatment of a political candidate presentation as well as we do now 
with respect to unfair and prejudicial treatment of controversial mat- 
ters. 
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I don’t suppose we could define it. I can tell you though, you give 
me a case—or I could refer you to some cases where we think it is 
unfair treatment and we say so. 

Senator Harrxe. I didn’t follow you. I understood in your pre- 
vious position, in advocating repeal, you said you built up this case 
materially on the same type of theory. 

Mr. Dorrrer. I think that eventually a definition, a well under- 
stood definition, and a reasonable one, and one that is acceptable will 
develop. But it can only develop by a case-by-case administration. I 
don’t think you can write it before hand. And if someone has a defi- 
nition I would be very happy to reconsider my conclusions or my 
feelings. 

Senator Pasrorr. How about the decision that you are accepting 
as an alternate? That is aclear definition isn’t it? 

Mr. Doerrrer. No. 

Senator Pasrore. I mean the one that has been advanced by Mr. 
Ford. That makes sense to me. 

Mr. Dorerrer. Oh, yes. I am in agreement with this. Except that 
I have designated it alternative No. 2, so far as I am concerned. I 
think this objective presentation, the word “objective” is a well-chosen 
word. 

Senator Pastore. Have you any fault to find with this proposal? 

Mr. Dorrrer. No. I can’t say that I do. 

Senator Pasrore. Even as to its structure, grammatical structure 
and its phraseology? You have no complaint? 

Mr. Dorrrer. No, I do not. 

Senator Pastore. If that seems to be the intent of the committee— 
and I can’t of course say at this time whether it will be or not—this 
strikes me as being a fair statement of what the position should be, 
if that is as far as the committee chooses to go at this time. That is, 
merely taking care of newscasts and these political conventions. 

I realize that most anything that you write is susceptible to interpre- 
tation and controversy. Somewhere along the line someone has to 
accept the responsibility and get it down in writing. I think myself 
that we are belaboring this thing, “in any way initiating.” I don’t 
think it means anything different than “did initiate.” What is the 
difference between “did not initiate” and “did not initiate in any way”? 
What is the difference? We are just toying with words. 

Mr. Dorrrer. That is why Commissioner Ford used the word 
“objective presentation.” 

Senator Pastore. It is like saying “no smoking’ 
“positively.” Itmeans the same thing. 

Thank you very much. 


STATEMENT OF FRANK STANTON, PRESIDENT, COLUMBIA 
BROADCASTING SYSTEM, INC. 


’ and not saying 


Mr. Sranton. Mr. Chairman, members of the subcommittee, for 
the record, my name is Frank Stanton. I am president of Columbia 
Broadcasting System, Inc., and I live in New York City. 

I appear in support of S. 1858, the Hartke bill, and to urge its 
enactment. This bill is not only of first importance to broadcasters 
and to electronic journalism; it is, I am persuaded, even more im- 
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portant to the public and its full participation in the democratic 
paces... here 

Television has an enormous potential to quicken the public’s interest 
in, and knowledge of, the Nation’s political life. It has a unique 
ability to present ‘to the people everywhere—on Main Street, the R.F.D. 
route, and Park Avenue—a firsthand knowledge of the political 
candidates, of how they look, of how they speak, “of how they think, 
of what manner of men they are. 

Radio and television can bring to the American people the oppor- 
tunity to make their own judgments firsthand, not through what 
some reporter says about the candidates, but through what the voter 
can see and hear for himself. 

But these great potential contributions to the democratic process 
have been frustrated by the rigidity and unrealism of section 315 of 
the Communications Act. Whatever the objectives of fairness and 

uality in which section 315 was doubtless originally rooted, 30 years 
of experience have established that the section represents an idea 
which once may have seemed to be good, gone completely wrong. 

The inescapable conclusion is that section 315 does far more ‘harm 
than good, and that its result is neither to increase diversity of opinion 
nor expand free speech but rather as a matter of practical necessity 
is compelled suppression and blackout. 

This compulsion is as simple as it is obvious: Time and time again 
radio and television have been unable to present candidates to the 
American people because broadcasters have known that under section 
315 a half hour to a Democratic or Republican candidate can mean 
a total of 4, 8, or 16 half hours to obscure and unknown opponents. 

So when a half hour has had to be multiplied to 8 hours, we have 
had to forego the half hour. The result has been less, not more, 
broadcasting in the public interest. 

This, we believe, is the unintended but pervasive evil of section 315. 

Perhaps some day the Congress will come to the conclusion, as we 
have, that the journalistic function of radio and television can no 
more be reduced to legislative prescription than can the journalistic 
function of newspapers and magazines. 

Fairness and evenhanded treatment of politics and political candi- 
dates is not, we believe, a fit or even a possible subject for effective and 
sensible legislative or administrative prescription. 

But I do not suggest that we proceed at these hearings to this ulti- 
mate issue of whether section 315 ought to be repealed altogether. It 
is enough now to focus on the Hartke bill, which makes such impor- 
tant and desirable i improvements that we urge its prompt enactment. 
I shall leave to future consideration the more sweeping remedy of 

section 315’s repeal. 

There are three major areas in which the Hartke bill provides re- 
lief from the suppressive restrictions of section 315: 

First, it relieves broadcasters of the obligation to give equal time 
to insignificant and fringe candidates for both nomination and elec- 
tion for the office of President or Vice President of the United States. 

As far as nominated candidates for the Presidency and Vice Presi- 
dency are concerned, the bill recognizes the political reality that nor- 

mally ours isa two-party political system. 
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Up to now, broadcasters have been forbidden to recognize this fact 
of political life. In 19: )2, for example, no less than 18 politic: al parties 
had Presidential candidates. We carried the acceptance speeches of 
General Eisenhower and Governor Stevenson, and later the dramatic 
meeting of General Eisenhower and Senator Nixon immediately after 
the Nixon fund episode; we thereby placed ourselves under an obliga- 
tion to give equal time to such candidates as Eric Hass, Farrell Dobbs, 
Henry Krajewski, Don Du Mont, Homer A. Tomlinson, Fred C. 
Proehl, Edward Longstreet Bodin, and Ellen Linea W. Jensen—all 
individuals nominated for the Presidency by one party or another, 
from the Socialist Workers Party through the Greenback Party to 
the Poor Man’s Party and the Republimer ican Party. 

In 1956, there were, again, 18 political parties with Presidential 
sandidates. They included the New Party, the For America Party, 
the Mississippi Black and Tan Grand Old Party, and the American 
Third Party; the minority party candidates got only 410,408 votes of 
the 62,027,040 cast; one of these minority parties—the American 
Party—got 483 votes ; and one—the Christian Nationalists—was re- 
ported to have received eight votes. 

Senator Pastore. Doctor, if an amendment or exception were made 
for 315, as has been suggested here by Mr. Ford, or Mr. Holland, or 
Mr. Allott, would you have been compelled to consider equal time 
with reference to these candidates in reporting the Nixon affairs and 
the acceptance speeches of the candidates as news items? 

Mr. Sranton. I want to be sure, Mr. Chairman, that I understand 
your question. 

Senator Pasrore. It has been suggested here that because of the 
lateness of the time in which this legislation is being considered—and 
I think Mr. Hartke has a good argument, that it isn’t his fault we had 
to wait so long to consider it, but that is the situation and we have 
to meet it as it is—that because of this decision that was made with 
reference to the Daly episode that if we excepted from the provisions 
of 315 newscasts and newscast commentaries, would not this EKisen- 
hower-Nixon episode and the acceptance speeches have fallen within 
the categories as being newscasts that would have fallen under the 
exemption ? 

I realize that under the law as it now is, that would not be the 
case. No one can lay this down, adulterate it, or water it down. You 
havea dynamic argument. There is no question about it. 

Mr. Sranton. To the extent that we were to treat with the Nixon- 
Eisenhower event in 1952 on news broadcasts, then I think certainly 
we would have relief under the bills which were discussed this 
morning. 

Senator Pasrore. And couldn’t an acceptance speech fall within 
that category as well? 

Mr. Stanton. I don’t see how it could, unless we include the whole 
acceptance speech within the body of a newscast. 

Senator Pastore. That is what I say. That is news 

Mr. Sranton. Acceptance speeches, sir, are generally longer than 
the usual. 

Senator Pastore. But it is still a news item. I mean whether you 
give your time as a newscast or whether you give it as an allo- 
cated time, it is still a half hour. What difference does it make? 
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What I am trying to get at, I am trying to simplify the problem 
that confronts this committee as much as possible, if I can. I am not 
trying to reach for the moon because I know I can’t get it within 
my fingers’ range. If we get too far out on a limb on this, I am 
afraid we are going toend w ith nothing. 

Mr. Stanton. I share your fears. 

Senator Pastore. There are many, many ramifications in the bill 
that are suggested by Mr. Hartke, and I am saying at this moment 
that the time will come, in my humble opinion, that maybe we might 
have to go that far. I am not prejudiced against the bill, nor do I 
want to cast any reflection upon it because I think it is a well-drawn 
bill and I think the intention of it is good. 

We have to be realistic as well. You have heard the arguments 
here today. If we begin to specifiy on a Federal level what majority 
should be for candidates, and what proportion of votes the States 
should receive before they would be eligible within the eligibility 
standards, I am afraid we are going to get into States’ rights and a 
lot of other matters that will drag this thing out and actually make the 
whole effort futile. 

What I am trying to do is condense this thing down to a practical, 
realistic approach, to see if we can’t get done what needs to be done 
immediately. 

The question I asked you, would you be up against the same propo- 
sition that you were confronted with at the time of the Nixon- 
Eisenhower episode and these acceptance speeches if we took, let’s 
assume, the amendment that was suggested by Mr. Ford? 

Mr. Stanton. I would want to ‘study Mr. Ford’s suggestion in 
more det ail before I answered you directly on that, and I will be 
glad to supply an answer to you later. 

Senator Pasrore. I wish you would. I think it would go a long, 
long way in condensing and simplifying the problem. 

Mr. Sranron. Let me say that I share your fears about asking 
for too much and then getting nothing at this particular time. T 
think it is very important that we get some action at this time be- 
cause we are in a straitjacket at the present time. 

On the other hand, I wouldn’t have come before you and suggested 
that we try to get the Hartke bill if I hadn’t felt that it presented 
a pretty realistic and fair approach. 

Senator Pastore. I realize that and I don’t question your sin- 
cerity, nor do I question your knowledge in this particular field. I 
have the highest respect for you. You know that. 

Mr. Sranron. I was about to say that under section 315, as it stands 
today, we are not permitted to distinguish between Eisenhower and 
Jensen, between the Democratic Party “and the Christian Nationalists. 

The Hartke bill would remedy that. It would, thus, permit us to 
do a far more meaningful and useful job of covering the postcon- 
vention campaign since we will be able to concentrate on the presi- 
dential candidates of the major political parties. 

So too, the Hartke bill will permit us to do a far better job in cov- 
ering the preconvention campaigns of the major candidates for the 
Democratic and Republican nominations. 

By limiting the equal time requirements to substantial candidates 
for presidential or vice-presidential nomination, the Hartke bill 
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would permit us to avoid such a case as that of one William R. 
Schneider, who announced in 1952 that both Senator Taft and Gen- 
eral Eisenhower were leftwingers, and that he, Mr. Schneider, was 
the only truly Republican candidate for nomination as President. 

The FCC ruled that, having given time to Senator Taft and General 
Eisenhower during the prenomination period, we were obliged to give 
free time to Mr. Schneider. The foolish reach of this application of 
section 315 is revealed by the fact that in the Republican primaries 
Mr. Schneider’s votes totaled only 230 and he was not, in the view 
of the Republican Party itself, qualified even to be admitted to the 
Republican Party Convention Hall. Small wonder that, with the 
Schneider case on the books, we have had to be cautious indeed in 
how we cover presidential nomination campaigns. 

Section 315, applicable as it is to the most minor candidates for the 
Presidency and the most obscure aspirants for nomination, has made 
it impossible for radio and television to concentrate on the major can- 
didates and issues. The Hartke bill would remove this bar—and that 
is the first important step forward. 

A second major area of relief provided by the Hartke bill is the 
exemption from the equal time requirements of news documentary, 
panel discussion, debate, or similar programs under the exclusive con- 
trol of the broadcaster. 

Set campaign speeches are unaffected by this provision; so far as 
this subsection is concerned, such appearances remain subject to the 
full sweep of the equal-time requirements. But broadcasters are 
allowed discretion in the very area where radio and television can 
make one of their great contributions—face-to-face debate and ex- 
temporaneous discussion. 

James Reston of the New York Times has noted that these inter- 
views and debates can serve as important antidotes to “one-way cam- 
paigns”; he has urged their use to offset candidates’ reliance on 
“techniques of modern salesmanship” by which the candidates are en- 
couraged to “put over their arguments without giving the people much 
chance to answer back.” 

Section 315, however, has normally made this kind of broadcast 
contribution to intelligent decision impossible. Under the present 
interpretations of section 315, debates and panel interview or round- 
table discussions among candidates are generally foreclosed simply 
because it is unwieldy or impossible to have a debate among 6 or 
7 or—as in one case—70 candidates for the same office. 

If we could limit ourselves to the major candidates, programs 
of these types would be able to make significant contributions to the 
processes of democracy. Precisely this opportunity is made possible 
by this provision of the Hartke bill. 

If it becomes law, there will, in future campaigns, be an invaluable 
emphasis on face-to-face debates and direct discussions of the major 
issues in interview programs on all important political levels—not 
only Presidential, but senatorial, congressional, gubernatorial, and 
local. 

The third important step forward, and perhaps the most urgent 
one, embodied in the Hartke bill is the legislative exemption from 
the reach of section 315 of “any regularly scheduled or bona fide 
newscast.” 
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Actually, this aspect cf the Hartke bill is not a new step forward 
at all; rather it is a precise recovery of lost ground—a restoration to 
where we always thought we had been prior to the Lar Daly ruling 
of February 19, 1959, which was reaffirmed the day before yesterday. 
By exempting newscasts, the Hartke bill would reverse the Lar Daly 
ruling and would lay it to rest once and for all. 

I stated some time ago that the Lar Daly ruling was “perhaps the 
most severely crippling decision ever to be handed down with regard 
to broadcast journalism.” 

It effectively forbids the broadcast media from functioning fully 
as radio and television reporters. Under that ruling, we can report 
only secondhand: A news correspondent can tell the viewer or listener 
what a candidate said and what he looked like; but the audience to 
a news broadcast cannot hear the candidate say what he has to say, or 
see the candidate as he says it. 

Thus under the Lar Daly decision, the activities of a President 
cannot be fully reflected firsthand by radio and television from the 
time he is a candidate for renomination until election, probably a 
minimum of 6 months. One-third of the Senators and all except 
voluntarily retiring Members of the House will have their legisla- 
tive activities banned from direct broadcast coverage for a period of 
months every other year. 

Senate or House committee hearings can neither be televised di- 
rectly nor reported on film nor tape-recorded so long as a single 
committee member is a candidate for renomination or reelection. 

I recognize that the Lar Daly ruling does not in terms prohibit 
this kind of coverage in newscasts. But that is its inevitable effect. 
For all practical purposes, the Lar Daly decisions makes it a mathe- 
matical impossibility for radio and television to report any political 
campaign in its own way and take advantage of its own technical 
capabilities. 

For example, during the 1956 presidential election campaign, the 
CBS television network devoted about 20 percent of its news time 
to the presidential and vice presidential candidates of the two major 
parties. Some time on virtually every newscast from Labor Day to 
election day was devoted to the campaign. And most of this 20 

ercent was devoted not to reports of what was said, but rather to 

Im showing the major candidates in the course of their campaigns. 
Under the Lar Daly decision, we would be required to give equivalent 
time—almost certainly on these regular newscasts—to all presidential 
and vice presidential candidates of all parties who asked for it. 

There were, as I have noted and as near as we can calculate, presi- 
dential and vice presidential candidates of no less than 18 parties in 
1956. To furnish them all with time equivalent to that which we 
gave in 1956 to the Democratic and Republican presidential and vice 
presidential candidates would have required us to give time which 
totals substantially more than all the time spent by all our television 
network newscasts on all the news. And, of course, no time would be 
left for any other news. 

It seems to me the conclusion is inescapable: Simple mathematics 
establishes that we will have no choice but to turn our microphones 
and cameras away from all candidates during campaign periods. 
For the first time in American history so far as I know, there will be 
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a federally enforced blackout on full electronic news coverage on 
grounds w ‘hich have nothing to do with national security. 

It is impossible to overemphasize the implications that this ener- 
vation of broadcast journalism will have for our health and strength 
as a democracy. That health and strength depend upon the ability 
of our people to make wise decisions and rmake them promptly. 

And this ability hinges on a full, free, first-hand flow of informa- 
tion to the people. This is the heart and core, the essence and the 
genius of the democratic state. 

The application of section 315 to newscasts strikes at this funda- 
mental concept. As the Hartke bill recognizes by exempting news- 
casts from section 315, this is an issue which should be settled once 
and for all by the Congress itself which, after all, enacted section 
315 in the first place. 

Thus the Hartke bill remedies three major inperfections of sec- 
tion 315. For this reason, we urge its prompt and favorable consid- 
eration. For I am persuaded that there is almost universal agree- 
ment that section 315 is imperfect and iniquitous. Demands for its 
revision have come not only or even primarily from broadcasters. The 
reaction of the press, the public and the officers of the Government to 
the Lar Daly decision applying section 315 to news reports was more 
than disapproving. It was aroused and alarmed. And the disap- 
proval went well beyond the confines of the Lar Daly case and often 
extended to other aspects of section 315. 

But the problem has not been whether to change section 315; rather 
it has been how to change it. The great danger is that we will delay 
correcting the fundamentals because we cannot find all at once the 
solutions to scores of details. A presidential election year begins 
just 6 months from now. There is not time to draft legislation that 
will answer every objection to either section 315 or the remedial 
legislation. 

"The urgent thing is to take care of the most pervading and be- 
setting dangers. No one worries about the ladder serate hing the house 
when he is tr ving to put out a fire. 

The essential of the matter is that the Hartke bill does furnish 
direct relief to those of the primary destructive effects of section 315 
which can most readily be dealt with. Its prompt passage can very 
well mean the difference between the survival of a free journalism in 
this country and the beginning of an erosion that can be interpreted 
as nothing less than the negation of democratic principles as old as 
the Republic. 

Equally important, it can mean the difference between broadcasting 
contributing importantly to the election process and being merely the 
purveyor of time. And the difference depends upon how promptly 
this subcommittee and the Congress act. 

Four years ago when we at CBS first urged modification of section 
315, I pointed out that only about 75,000 people actually saw and 
heard the great Lincoln-Douglas debates. We felt, as we feel now, 
that television can provide on a nationwide basis the modern counter- 
part of such great political debates, making it possible for every citizen 
to see and hear the candidates debating and addressing themselves 


to the critical issues of our time. 
In the conviction that this would be an enormous contribution which 
broadcasting could make and in the hope that the Congress would 
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modify section 315 so as to permit us to make that contribution, I 
told the Congress that if section 315 were thus modified to make it 
possible, the CBS radio and television networks would provide a 
number of hours of prime evening time during the presidential elec- 
tion campaign for debates and discussions between the major presi- 
dential candidates. 

That commitment I now renew on behalf of the CBS radio and 
television networks. And on behalf of the seven standard radio sta- 
tions and the five television stations which we own, I make a similar 
commitment to broadcast, in prime time, debates, press panel inter- 
views and roundtable discussions participated in by the major candi- 
dates for the major offices in each city and State where these stations 
are located. 

And I assure the Congress that we will not be niggardly in our 
interpretation of what is a major party and who is a substantial 
vandidate. Any party, any candidate, with significant support na- 
tionally or regionally in presidential elections, or locally in State and 
local elections, will be covered by the CBS networks or stations. 

There are many who have been concerned about political apathy 
of the voters. They have deplored the relatively low percentage of 
eligible voters who actually vote compared to the percentages in other 
countries. Others have been disturbed at. the possibilities of slick 
campaigns which they fear will obscure the real character of a can- 
didate and the real issues. 

The enactment of the Hartke bill will make possible these programs 
to which I now firmly commit the CBS radio and television net- 
works, and which, I submit, will make invaluable contributions to 
a quickened, informed, and intelligent democratic process. 

Senator Pastore. I thank you very much for, as usual, a very in- 
telligent statement. 

Senator Harrxe. I think he did a fine job, too. 

Let me ask you one question. This is really aggravated by the 
Lar Daly decision to the extent it never has been aggravated before; 
is that right? 

Mr. Stanton. Absolutely. For 30-odd years we have been operat- 
ing on the assumption that the Lar Daly decision didn’t apply to 
newscasts. 

Senator Harrkr. Although there has been somewhat of a hesi- 
tancy, maybe, on the part of the major networks to go off into the 
field of time, they frequently have done so with the understanding 
that possibly they were within their own rights in doing so? 

Mr. Stanton. Insofar as news broadeasts are concerned, the 
answer is “Yes.” But you understand that we have always, in the 
periods of the national campaigns, had to go underground, so to 
speak, when it came to the full use of our facilities for letting candi- 
dates be seen and heard by the American people. 

A program such as “Face the Nation,” “Meet the Press,” panel dis- 
cussion programs of that kind, can’t operate to the full extent of their 
capabilities during a campaign period because the men they want to 
get. many times are candidates and they automatically rule themselves 
out, unless you are prepared to give time to 18 other parties. 

enator Hartke. With due respect to all of them, that is not to the 
best interests of the public, in your opinion ? 
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Mr. Sranron. I think it would absolutely destroy the program in 
the eyes of the public because the public’s interest is naturally in the 
main candidates, and if you put 14 or 15 other candidates on, you 
simply destroy the program. , 

Senator Harrxe. Although there is no question that the newscast 
presents a very defined difficulty, if you want to go beyond actual 
newscasts—in other words, if we have a 5-minute newscast and at 
the most probably a 15-minute newscast 

Mr. Sranron. There are some half hour, but for the most part 
they are 15 minutes. 

Senator Harrke. As you indicated a few minutes ago, even the 
acceptance or nominating speeches. As a result of this decision, if it 
is on the books, if we have 18 parties, they can all come in and re- 
quire if you are going to broadcast a 45-minute-to-an-hour speech of 
a Democratic Party’s nominee, you will have to go all the way with 
the Republicans, won’t you ? 

Mr. Stanton. Senator Hartke, that is the case we were in even 
before the Lar Daly decision, as I understand it. 

Senator Harrxe. I understand. And you took the gamble from 
there on in? 

Mr. Stanton. Yes, because never, as long as I have been in the job 
I am in, did I believe that section 315 applied to news broadcasts. 

Senator Hartke. S. 1858 is the only bill which goes beyond the 
news broadcasts themselves. Do you feel that you will be able to 
give a complete, honest-to-goodness, factual coverage of the election 
if you just are permitted to go to the news broadcasts alone? Do 
you feel that you will be able to give really what is full information 
to the American people? 

Mr. Sranton. No. Insofar as the news broadcasts go, we will do 
the best job we can, and this will be substantially better than we are 
today with the Lar Daly decision. But we are really operating at 
the most critical time in our history with one of our hands tied 
behind us as a radio and television medium, or media. 

I think that set campaign speeches are many times not the answer, 
as far as the man in the street is concerned. He wants to see what 
makes a man tick. I think, in a sense, it is not unlike a witness who 
appears before a committee. He can come before the committee and 
read a prepared statement, and sometimes it is prepared by the man, 
and sometimes it is sweating it out with the man and his lawyer or 
counsel. Sometimes it is written by someone else and given to the 
witness to read. But the time that you know what kind of man is 
sitting in front of you, you think, is when you begin asking questions. 
In a sense, the panel discussion-type program or the debate gives the 
American public from coast to coast the opportunity to see how a 
man behaves under questioning and cross-examination. 

I think this is one of the great things about the medium. I am 
talking specifically here about television, because you can see the 
expression on his face when he is getting a tough question handed 
to him. You can see how quickly he moves. You can even see the 
muscle movements in his face. You can do that in your own home, 
your own living room, completely relaxed in a way that you can 
never do in many times even if you are in the hearing room, because 
you can’t see it that close unless you are staring, and who wants to 
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go up and look in a man’s face when he is talking. But you can 

sit back in your own living room and watch this man have questions 
ut to him by competent cross-examiners, and this is a great role, 
think, that the press plays in asking the questions. 

So if you can confine yourself just to the reversal of the Lar 
Daly decision, I think you are shortchanging all of us. I am not 
talking now about broadcasters, I am talking about people, because 
I don’t think you are getting out of us what we are capable of giving. 

Senator Harrxe. And the real discussion of the issues themselves 
also cannot be fully developed in a news broadcast; is that right? 

Mr. Stanton. A news broadcast is not designed to go into great 
depth because there is much more in the news than just the cam- 
paign, usually. And a news broadcast for the most part is 15 minutes 
in length. That certainly is the median length. There are some that 
are longer and there are many that are shorter. But 15 minutes 
doesn’t give you much time to turn around. 

But if you were to take a half hour and have a man on one subject, 
cross-examined, this you can get some depth to. Or if you will, take 
a debate and give an hour and let the principal candidates debate 
the issues of the ‘ampaign. They don’t even have to be in the same 
room to do it with television, because you can have a split screen; you 
can have one man in one part of the country and one in another if 
you wish, at no inconvenience to the candidates. Then the public 
can see these men join the issues right on that tube in their living room. 

That you can do in an hour, : and. you can do that in an hour perhaps 
even for three candidates, if you have three principal candidates. But 
if you g get 10, 12, or 14, you have a Donnybrook on your hands. You 


havent got information; you have just the reverse. You have con- 
fusion and chaos. 


So that our hands are tied. 

Senator Hartke. And CBS would lose all its listening audience to 
somebody else. 

Mr. Stanton. The nub of it is 

Senator Harrxe. In other words, it has no public appeal as well as 
no informational value. 

Mr. Stanton. You are absolutely right. 

Senator Harrke. And that is the point. 

I don’t say this with any pride, but the bill I have submitted here, 
cosponsored with other people, i is the one that will permit you to do 
this type of thing in the campaign of 1960; is that right? 

Mr. Sranton. That is correct; and that is why I am in favor of it. 

Senator Harrxe. You offered here to increase your coverage of 
the election news, as far as CBS is concerned, if you can do it in a 
manner which you think would be not alone good for the television 
industry but for the public generally. 

Mr. Sranron. Our criterion is what is good for the public. We 
think this would be agte at. step forward for the public. 

Senator Pasrorr. I don’t know that you have had an opportunity, 
Dr. Stanton, to read the suggestion or proposal made by Mr. Ford 
of the Commission, which reads as follows: 





Provided that newscasts and special events, such as political conventions, 
Shall not be considered a use within the meaning of this section, that this proviso 
shall not exempt licensees who broadcast such news and special events from an 
objective presentation thereof in the public interest. 
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If you could have gotten General Eisenhower and Governor Steven- 
son to debate, wouldn’t that be a special event in the public interest to 
fall within this exemption? I mean, if you could have gotten them. 
I understand an offer was made. It was never accepted. Let’s as- 
sume that you could get these two people to debate on a television 
program for the whole United States of America. Wouldn’t that be 
a special event in the public interest ? 

Mr. Stanton. I think it would. The only reason I put it that way, 
sir, is because the “such as political conventions,” and I just. wondered 
whether, under the “such as” 

Senator Pastore. Whether that limits it or characterizes it? I 
would appreciate it very much if you would take this proposal and 
give us your comments on it. 

Mr. Stanton. I would be glad to. That is the reason I withheld 
saying something about it earlier when you asked, because of that 
“such as” situation. 

Senator Pastore. I was very much impressed with your presenta- 
tion. Doctor, how are we going to take care of the situation in the 
local community where sometimes the fire and the heat of campaigns 
become rather intense and everyone becomes interested in them? I 
realize that, from your vantage point, your association or your in- 
timacy with these problems may be a little more impersonal and 
sometimes a little more objective. But on the local level sometimes the 
fellow who runs the radio station is in the campaign himself. 

If you don’t have some kind of a restraint or some kind of equality 
of opportunity for free radio time and television time, how are you 
going to cure the injustice that may be committed on that level, where 
you are going to have the public influenced only by half the story? 
That is the thing that bothers me, especially. 

Senator Harrxe. Let me quote the language from page 5 of my bill: 

* * * determined in good faith in the exercise of the broadcaster’s judgment 
to be a newsworthy event and in no way designed to advance the cause of or dis- 
criminate against any candidate * * *. 

I would suggest to you that that type of language certainly sets a 
standard with the Federal Communications Commission which they 
could fairly interpret. 

Mr. Sranton. As I sat in the room this morning, Senator Pastore, 
and listened to the exchange between you and some of the other wit- 
nesses, I had a rather sick feeling in the pit of my stomach, because I 
felt that you really didn’t trust broadcasters to be honorable men and 
responsible people. I think you are nervous about whether or not 
we will be fair at the local level. I recognize the local level because 
we operate 12 stations; we are licensed to operate 12 stations. And 
these things do get hotter than they do on the national level on oc- 
casion. But there are times when I would trade places with anybody 
about the heat on the national campaigns, too. 

But look at the record of the broadcasting industry, if you will. 
During the periods between campaigns we operate without. a section 
315 over our heads. The industry operates with the fairness and 
balance as the guide for controversial issues. And I think the record 
is pretty good. It can be better, but it has been good. 

Over the 30 years that we thought we had freedom for newscasts in 
the treatment of campaign news and putting politicians or candidates 
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on the programs, no one has ever thrown the book at us for being un- 
fair in those periods. 

But even if we did develop bad habits as a result of the freedom 
that we are talking about cali to do a better job, it seems to me that 
there are two safeguards as far as you are concerned. 

First, I doubt very much whether any licensee is going to risk 
his license under the fairness and balance concept to play one candi- 
date as against another. 

Second, I think this industry has behaved in such a way over the 
years that the public expects fairness from us. And I think if we 
deviated off the course very far or very long that the public reaction 
would be absolutely fantastic. 

Third, there is still another remedy which I would hope would not 
ever have to be applied, but every time we come back for a license 
renewal there is an opportunity to treat. with somebody if he has done 
an inadequate job or an unfair job. 

I grant you that that doesn’t catch him at the time he may have 
done the unfairness, but in the round I think the advantage that you 
get from such freedom far outweighs the risk that you take with 
the individual isolated case because I think you will have a better- 
informed public, you will have more interesting programing, and will 
be able to live up to the full limit of our capabilities. 

Senator Pasrorr. Thank you, doctor. 

You are going to give us your comments on that. proposal ? 

Mr. Sranton. Yes, sir. 

Senator Pastore. Or any other recommendations or suggestions 
that you choose to make. 

I think that I make a fair statement when I say that it is quite 
evident to me that this committee is going to be very desirous of doing 
something to correct some of the inequities. How far we are goin 
to do it depends on a lot of practical questions, of course. We woul 
like to have your suggestions on that proposal. 

Mr. Stanton. I would like that, obviously, more than a reversal 
of the Lar Daly decision. That seems to me to be the absolute 
minimum. 

Senator Pastore. At this time. 

I understand we are honored with the presence of Mrs. A. Scott 
Bullitt. 

We are very happy, Mrs. Bullitt, to have you. You may proceed 
in any way you like. 


STATEMENT OF MRS. A. SCOTT BULLITT, PRESIDENT, KING 
BROADCASTING CO. 


Mrs. Buuurrr. Senator Pastore and gentlemen: My name is Mrs. 
A. Scott Bullitt, and I live in Seattle, Wash. I am president and a 
principal owner of King Broadcasting Co., which is licensee of sta- 
tions KING, KING-FM and KING-TV in Seattle and KGW and 
KGW-TV in Portland, Oreg. King broadcasting Co. is principal 
owner of the licenses of stations KREM, KREM-FM, and KREM- 
TV in Spokane, Wash. 

I should like to say at the outset that I subscribe fully to the philos- 
ophy that qualified candidates should be given equal opportunity. 
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If the number of radio and television stations were not limited by 
available frequencies I should be the first to urge the right of e: ich 
radio and television operator to follow his own conscience in the 
presentation of candidates on the air. 

Because frequencies are limited, however, they are necessarily a 
public trust, and those of us who are licensed by (# Commission to 
operate stations have responsibility to execute that trust faithfully. 
The equal time provision of section 315 assures that a candidate 
will not be able to acquire unfair advantage over an apponent through 
favoritism of a station in selling or donating time and in scheduling ‘of 
political broadcasts. 

Over the years, section 315 has done much to contribute to the fair- 
ness of American elections. It is my view that the responsibility of 
the TV medium in elections is intensified today, as a result of the in- 
creasing importance of television as a means through which candidates 
for National, State, and local offices, project their personalities to 
the electorate. 

It is a most revealing medium and the public has learned to look to 
it for honesty. 

But I also believe that section 315 is urgently in need of improve- 
ment and clarification if broadcasters are to continue to serve the pub- 
lic interest. There are two respects in which I think the improvement 
is seriously needed. 

One of these relates to the proper interpretation of “use” of a sta- 
tion by a candidate. The other relates to adequate protection of the 
broadcaster against actions for defamation. 

On the whole I think that the Federal Communications Commis- 
sion has administered section 315 wisely and fairly. In the recent Lar 
Daly case, however, I believe that the Commission has placed an in- 
terpretation on the word “use” in section 315 which, whether it is 
legally correct or not, produces very undesirable results. 

The Commission majority apparently takes the position that any 
mention or picture of one who icone to be a candidate is a “use” 
of the station by the candidate. I cannot agree with this reasoning. 
If the President of the United States comes to Seattle and is pictured 
at the airport being greeted by the mayor of Seattle, the event is a news 
item of great significance to residents of the KING-TYV coverage area. 

We would be remiss in our duty as a licensee if we failed to cover 
this event. The suggestion seems very farfetched that, if the Presi- 
dent or the mayor or both happen to be candidates for reelection, a 
program depicting the event becomes a “use” of the station by these 
gentlemen in their capacity as candidates. 

I believe that a broadcaster should not be forced to the Hobson’s 
choice of failing to carry a leading local news item, or, if it carries 
the item, of making available valuable time without cost to all com- 
peting candidates. 

I understand that some of the bills pending before you would 
specifically exempt from the application of section 315 bona fide 
news programs hich are under control of the station or network. I 
hope that you will consider such proposals favorably. 

The second correction that I believe is urgently needed is that which 
forbids a licensee to censor candidates’ statements but fails to provide 
essential protection to the station. 
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This is a glaring case of imposing a duty which may result in the 
assumption of liability, without providing a remedy. Thus a licensee 
is by statutory mandate made responsible for matters he cannot 
control. 

While I am informed that many States recognize that section 315 
should be construed as exempting the broadcaster from liability, the 
matter I understand has not yet been finally settled legally. No per- 
son should be placed in jeopardy of being liable under State law for 
doing what he is required to do by Federal law. I think this impor- 
tant matter should be handled by an amendment to the act, and not 
left to future interpretation by the courts. 

I most sincerely commend these two points for your consideration 
and hope that legislation during this session of Congress will be 
adopted during this session of Congress and before the next general 
election. 

I have already expressed my views in some detail and I would like 
to conclude by expressing the thought that on the one hand the pub- 
lic should be rescued from a situation whereby they may be deprived 
of legitimate and bona fide news, and on the other hand the licensee 
should be rescued from an inconsistent and intolerable burden with 
respect to defamatory statements. 

Senator Pastore. Thank you very much, Mrs. Bullitt. 

Senator Hartke? 

Senator Harrke. Senator Magnuson had hoped to be here this 
afternoon to hear you. ‘The press of Senate business keeps him from 
being here. 

I would like to make one comment: The only chance you have on this 
one provision is under S. 1858. 

Senator Pastore. What Mr. Hartke is trying to get you to do is to 
endorse his bill. 

Mrs. Buuuirr. I would be glad to do that, too. 

Senator Harrke. I thank you. I will be glad to come to Seattle, 
Wash., to see you. 

Mrs. Butuirr. I hope youcan. 

Senator Pasrore. Thank you very much, Mrs. Bullitt. 

Mr. Payson Hall. Allright, Mr. Hall. 


STATEMENT OF PAYSON HALL, DIRECTOR OF RADIO AND TELEVI- 


SION, AND TREASURER AND A DIRECTOR OF MEREDITH PUBLISH- 
ING CO. 


Mr. Hatt. Mr. Chairman and members of the subcommittee, my 
name is Payson Hall, and I reside in Des Moines, Iowa. 

I am director of radio and television and treasurer and a director of 
Meredith Publishing Co., which owns the companies which are the 
broadcast licensees in five cities; namely, AM radio and television in 
Syracuse, N. Y.; Kansas City, Mo.; Omaha, Nebr., and Phoenix, Ariz. ; 
an FM radio station in Kansas City and an AM radio station in 
Tulsa, Okla. 

We very strongly support those bills and portions of bills which 
would release broadcasters in their programing and news disseminat- 
ing responsibilities and opportunities from certain restrictions im- 
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posed by section 315 of the Communications Act. I will state briefly 
our reasons. 

One can hardly quarrel with the basic objectives of section 315— 
equal treatment and fair play for all candidates. In application, how- 
ever, the section as now written, and as now administered by the 
Federal Communications Commission, has the effect of unduly re- 
stricting the ability of stations to provide essential informative pro- 
grams, and of compelling them to devote station time to purposes 
which fail to serve the public interest. 

In some of the bills before you there are proposals: 

(1) To limit the application of section 315 (as to the Presidency 
and Vice Presidency) to legally qualified, substantial candidates. 

(2) To exclude from the operation of section 315 appearances by 
‘vandidates on bona fide newscasts, panel discussions, and similar 
programs. 

(3) To protect broadcasters against litigation arising from the 
defamatory statements of persons over whom they have no control. 

We believe each of these proposals to be constructive. Indeed, we 
would extend the qualified and substantial candidate approach to all 
elections for Federal offices, not just the Presidency and Vice Presi- 
dency and perhaps, in time, to State and local offices as well. 


SUBSTANTIAL, LEGALLY QUALIFIED CANDIDATES 


The uniform experience of all of our stations is that section 315 
presents unnecessary problems in connection with so-called fringe 
‘andidates. No matter how trivial, even venal, the motivation of a 
vandidate may be, if he is “legally qualified,” he is today entitled to 
equal time with serious candidates. This situation discourages stations 
from selling or giving as much political time as they otherwise would. 
This is because of the burden placed on listeners and on stations when 
substantial blocks of time must be set aside for all competing candi- 
dates. 

I support with enthusiasm the proposal to limit application of 
section 315 (at least as to all Federal offices) to those who are legally 
qualified and substantial candidates. If candidates entitled to section 
315 rights are limited to present party nominees, previous nominees, 
and those whose candidacy is supported by numerous petitioning 
voters, the serious candidates will not be injured. 

On the other hand, the fringe candidates will no longer be able to 
deprive the people of programs they wish to hear or see by compelling 
radio and television stations to afford them time. 

Conversely, the fringe candidates will no longer be able to deprive 
people of the opportunity to see and hear substantial, qualified candi- 
dates as often and for as long as would be desirable. The tyranny of 
the equal time standard of section 315 will have been ameliorated by a 
rule of reason. 


EXCLUSION OF NEWS AND DISCUSSION PROGRAMS FROM SECTION 315 


Much has been written and said about the Lar Daly ruling and I 
will not discuss it extensively. It is enough to add my voice to those 
of innumerable newspapers and other disinterested persons, witnesses 
here, who have pointed out that if a legitimate news story is legally 
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a “use” of a station by a candidate entitling his competitors to an equal 
“use,” the ability of stations to cover the news adequately will be 
crippled. Any news story incidentally involving one of the hundreds 
of candidates for office in a large metropolitan area will create section 
315 rights in from one to a score of other candidates for the same office. 

I do not for a moment suggest that stations should or would handle 
their news, panel discussions, or other programs in a manner which 
would favor one candidate over another. ‘The typical broadcaster is, 
I firmly believe, a highly responsible individual or company. 

He may safely be trusted to exercise his licensee responsibility 
fairly. If in an exceptional case a departure from fair treatment occurs 
there are available the normal sanctions of the Commission’s licensing 
process against breaches of licensee responsibility. Certainly, that 
exceptional case should not be dealt with by straitjacketing under 
section 315 all programs in which a candidate might incidentally 
appear. The right of the American people to be informed, and the 
duty of broadcast stations to provide informative programs, should 
no longer be shackled by a mechanical equal time standard. 


PROTECTION AGAINST UNJUST LIBEL ACTIONS 


The anticensorship provision of section 315 has long exposed broad- 
casters to the risk of legal liability for defamatory utterances made by 
persons whom the licensee is powerless to c control. If the broadcaster 
is powerless to prevent the libel, fundamental fairness requires that 
he should not be held responsible for it. I support proposals to spell 
out this protection in positive terms. 


SUMMARY 


In summary, then, we endorse the proposals to limit the application 
of section 315 with respect to legally qualified substantial candidates; 
to exclude under this section appearances of all candidates, substan- 
tial or otherwise, on bona fide news and panel programs; and provi- 
sions to protect broadcasters from suits for libel arising from state- 
ments of candidates over whom the broadcaster by statute is prohibited 
from exercising control. These provisions are sensible refinements of 
the law, derived from experience and reason. 

Thank you very much. 

Senator Pastrorr. Thank you very much, Mr. Hall. I understand 
we have Mr. Dill here, former Senator, who actually wrote the law. 


STATEMENT OF HON. CLARENCE DILL, FORMER U.S. SENATOR 


Mr. Diu. Mr. Chairman, I have no prepared statement. 
The Cuatrman. That is all right. 
Mr. Dri. I will be glad to just say a few things in light of my being 
uoted so much. I think after 32 years probably “the statute of 
limitations would probably run against what I said as being held up 
now. But on most of it I think I would still stand as I stated at the 
time. 
It is true I wrote this amendment and I had a great. deal of op- 
position to it in later years, and Congressman White of Maine agreed 
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to it in the House side and later became Senator, and we kept it in 
practically the same form. 

When you attempt to apply the intent of Congress at that time 
you must necessarily recognize there are changed conditions. But 
the principle of equal treatment of candidates—and by candidates 
I mean what might be called legitimate candidates, rather than may- 
be legal candidates—that principle i is still sound and I think it would 
be extremely unfortunate if the Congress should repeal the section 
315, and I think also that the shorter you can make whatever amend- 
ment you make, the more fortunate you will be when it comes to 
actually carrying out the law. 

The provision of authorizing the Commission to make regulations, 
as was suggested here by ( ‘hairman Doerfer, and as was understood 
by myself and others at the time, had in mind the meeting of con- 
ditions as they changed, for nobody could foresee what would come, 
and certainly none of us even dreamed of what we now have in the 
way of radio and television in this country. 

Nevertheless, the principle is still the same, and it seems to me that 
rather than tie the Commission down by specific definition or lan- 
guage, it might be better to leave the power of regulation and maybe 
extend that power to determine certain things. 

The matter of splinter candidates, for instance, is the one thing 
that seems to me Nedly needed to be handled by the Commission. 
I should suggest that a percentage of the vote of a political party 
should be a basis, rather than any fixed number of voters, because 
the fixed number of voters change as the years go by. 

The Cuarrman. You take back in 1948, when you had the Dixie- 
crat campaign, you had no previous precedent to establish any quota 
or percentage of vote. What would you have done in that case? 
The more you look at this, the more complicated it seems to get. 

Mr. Dit. That is just what I said. It seems to me that you must 
leave large discretion in the Commission. 

While I think the Commission made a mistake in the Lar Daly 
decision, nevertheless even with the mistakes I would still leave it 
with them to determine these matters, because every case must stand 
on its own merits, on the conditions that exist. You can’t cover all 
those conditions by a statute. It is impossible. Therefore I would 
trust them even though I think it was a mistaken decision. There 
was some justification for it, however, on the part of the broadcast- 
ing companies taking the kind of picture they did, as I understand 
it, rather featuring the mayor rather than making it a news story. 
This newscast business is not new. We had it in 1927, we had it in 
1934, and I may say that in 1934, when I was chairman of this com- 
mittee and we revised the radio law into the Communications Act, 
there was no amendment pressed by anybody. There was some talk 
about it. 

The networks have always been opposed I think to their limitation 
without giving them more freedom. And the newspapers have al- 
ways opposed it because they are a little bit fearful I think that 
somebody may want to apply a requirement to them. 

Yonsequently, you are going to have this pressure all the time. 
But again I say I would make my amendment as brief as possible, 
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and I would leave discretion to the Commission and trust them rather 
than to attempt to tie them up by specific language. 

The Cuatrman. Mr. Dill, when you chose the word “use” that 
appears in section 315, and I will read that portion of the section—“If 
any licensee shall permit any person who is a legally qualified candi- 
date for any public office to use”—did you mean that the candidate was 

responsible for initiating the broadcast ? 

Mr. Ditt. Yes. That was the thought. 

The CuarrmMan. In other words the mere fact that a decision would, 
on its own, decide to take a picture at a given time of an event which 
they considered to be newsw orthy, was that in your judgment a use 
being made by the candidate ? 

Mr. Dit. Not at all. And as I said we had the news problem 
then, not the picture. We had the news problem. And as a candi- 
date myself in those days I was anxious to put out such publicity as 
would get into the news on the radio, but it was never considered to be 
use of the radio as intended by the law. 

The Cuarrman. Because they could take it or leave it just as they 
wanted to ? 

Mr. Diu. Yes. Some candidates do things, as you probably well 
know and I do, to get into the news. But that is one of the ills that 
come with a thing of this kind. 

No; the term “use” was intended to be a use initiated by the candi- 
date. No doubt about that. Nobody had any other thought 

But when a broadcast st a takes some one candidate and makes 
a news feature out of it, it is going beyond, I think, a regular news 
event, when they know “ is a candidate, it seems to me, they are 
doing that. And it seems to me the Commission ought to have power 
probably to regulate that. 

a I say you cannot tie these things down in my judgment by 
words, language, or figures. You must ‘leave it to the discretion of 
the men who have charge and who will meet the changing conditions. 

I am glad you asked the question about “use” because that is a fact. 
Nobody ever thought of it in any other way. 

I appreciate very much this opportunity to say this, because, as I 

say, | am quoted a great deal. If this was on a tape I would think 
it was coming from “the tomb somewhere. 

The Crarrman. Let me tell you, I don’t know how old you are Mr. 
Dill, but I said, for example, he is a young man to have been back 
here in—when was this law passed ? 

Mr. Dit. It was 1927 when we passed it and in 1934 we rewrote it. 

The Cuairman. I hope the good Lord blesses you with many more 
happy and healthy years. 

Mr. Dr. Washington Irving said that Rip Van Winkle was 
forgotten in 20 years. By this sort of thing I must be remembered 
for : 20 years. 

The CHarrmMan. Senator Hartke? 

Senator Harrxe. You mentioned something which I thought was 
very pertinent. In the first place you don’t think that maybe the 
Commission has interpreted the word “use” in the way that you 
would ? 


Mr. Distt. I disagree with them. I think it is wrong. 
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Senator Harrke. At least we are faced with the problem now of 
trying to at least remedy that situation. You mentioned the fringe 
candidates and I agree with you. I think that is a problem. Do you 
think it is hard to understand percentages if you talk in terms of a 
number of signatures, which is valid under the laws of the State where 
filed, equal at least to 1 percent of the total popular vote, or of that 
particular party, or 200,000, whichever is smaller? Isn’t that a pretty 
easy terminology to understand ? 

Mr. Dirt. It sounds so. It seems so at first reading, but you don’t 
know what will spring up. As Senator Pastore suggested, here came 
the Dixiecrat Party out of the conditions. 

Senator Harrke. They could have gotten 200,000 for the Dixie- 
erats. That wouldn’t have been any trouble for them. 

Mr. Dini. Maybe not. I think a fixed figure is not. I feel that you 
are getting your self into a straightjacket w vhen you use specific figures 
or language. 

Senator Harrxe. Aren’t we in another straitjacket, prohibiting 
information now on elections, which is just as serious as the one 
which you feared ? 

Mr. Ditx. Let me say this: the Commission is not the Supreme Court 
of the United States. But it has been my observation that the 
Supreme Court, for instance, never has to go to the people, it never 
has to be 1 ‘eappointed. They are affected by public opinion. I think 
this Commission would be pretty slow to do a thing like they did in 
the Lar Daly case again. I think public opinion would hit them 
so hard that I think they are going to be affected by this sort of thing. 
I would be if I was a Commissioner. I think you would be. I think 
we all are affected by public reaction to a thing that is a mistake. 
That is my feeling about it. 

I must say to you, I haven’t studied this problem; and I am not a 
very good adviser on what you should do, other than I think the less 
langua age that you bind this Commission down with, the better results 
you will get in the years to come. 

I thank you very much, gentlemen, for the opportunity to appear. 

The CuarrmMan. Thank you very much. 

We will now recess until 10 o’clock tomorrow morning. 

Thank you all for coming. 

(Whereupon at 3:35 p.m., the subcommittee adjourned, to reconvene 
at 10 o’clock, Friday, June 19, 1959.) 
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FRIDAY, JUNE 19, 1959 


U.S. Senate, 
INTERSTATE AND ForEIGN CoMMERCE COMMITTEE, 
CoMMUNICATIONS SUBCOMMITTEE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10 a.m., in room 
5110, New Senate Office Building, the Honorable John O. Pastore, 
chairman of the subcommittee, presiding. 

Senator McGre (presiding). The committee session will resume. 
This is a continuation of the hearings started yesterday, on S. 1585, 
introduced by Senator Allott; S. 1604, introduced by Senator Thur- 
mond; S. 1858, introduced by Senator Hartke, and others; and S. 
1929 introduced by Senator Holland. 

At this point I want to incorporate and make a part of the record 
a statement of James A. Byron, national president, Sigma Delta Chi, 
station WBAP, Fort Worth, Tex., urging favorable consideration of 
the bills pending before the committee. 

I might observe that sounds like a Senator’s dream to endorse all 
the bills pending, because a decision is going to have to be made from 
among them. Nonetheless, Mr. Byron does at the end of his com- 
munication state an order of preference, but he is for all of them, 
he tells me. 

Then a letter from Kenneth R. Giddens, WKRG, of Mobile, Ala., 
urging modification of section 315. 

(Above material follows :) 

WKRG, 
MosILE, AvA., June 18, 1959. 


Hon. NicK ZAPPLE, 
Clerk, Senate Interstate and Foreign Commerce Committee, Washington, D.C. 

Dear Mr. Zappce. I'd like to go on record for myself and our stations as be- 
ing opposed to section 315 as it is, and as it is being interpreted by the FCC. 

I am willing to testify in opposition to section 315 as it is, through, in sub- 
stance my testimony will duplicate that of several industry spokesmen whose 
statements are in accord with my thinking. 

If I can be of service please do not hesitate to call on me. 

Yours very truly, 
KENNETH R. GIDDENS. 


STATEMENT OF S1GMA DettTa CuI, CHICAGO, ILL. 


On Febuary 19, 1959, the Federal Communications Commission ruled that 
section 315 of the Federal Communications Act is applicable to newscasts. The 
FCC decision, handed down in the Lar Daly case in Chicago, provides that news 
coverage of any sort relating to one candidate must be matched by the alloting 
of equal time on a regular news broadcast to that candidate’s opponents in a 
political campaign. 
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On June 17, 1959, the FCC refused to reverse its February ruling even in the 
face of an overwhelming amount of well-documented evidence which showed the 
decision to be perhaps the most crippling one ever handed down with regard to 
broadcast journalism. 

I submit to you that even had the Commission reversed its ruling, the freedom 
of an important part of the press would still have been dangerously and unrea- 
sonably subject to the changing views of a regulatory Government agency. 

It is urgently important that this whole matter of the intrusion of the power 
of regulatory bodies into journalism be specifically prohibited by revising section 
315. 

There has been a widespread and eloquent editorial expression by the Nation’s 
newspapers in protest against the suspension of the traditional principles of a 
free press evident in the Lar Daly ruling. 

There have been equally vigorous presentations by the broadcasting industry 
citing the crippling effects of the FCC ruling on broadcast news. 

Most of these expressions dealt with the effects of the ruling during times when 
presidential campaigns are being conducted. I heartily endorse them. 

But I should also like to cite some examples of what has happened and what, 
under the FCC ruling, can happen on the level of the local broadcasting station 
covering news of its community. 

During the biannual Texas Legislature political campaign last year, two 
nationally known legislators arrived at the Fort Worth Airport. Their arrival 
was considered to be news, and it was covered on film for presentation on a 
regularly scheduled newscast. 

A candidate for the Texas Legislature who had no official part in the recep- 
tion for the notables appeared incidentally in some of the motion picture shots 
used on the newscast. One of his opponents immediately demanded equal 
time. 

A county commissioner was indicted for fraud and went to trial during a 
political campaign. Coverage of that trial brought a demand from the commis- 
sioner’s opponent for equal time. 

A State legislator who is a former baseball player and baseball league presi- 
dent was also a member of a local chamber of commerce sports committee inter- 
ested in obtaining big league baseball for the Fort Worth-Dallas area. His 
appearance on a sports program to explain progress of the committee’s plans 
brought a demand for equal time for his four opponents. 

The appearance of a State legislative candidate in a nationally televised 
all-star football game brought a demand from his opponent for equal time. 

Under the FCC ruling of February such demands for equal time must be 
granted. 

Now consider the position of the broadcasting station news department under 
the following hypothetical circumstances when the elected official has an oppo- 
nent in a political campaign. 

A judge trying a case of prime interest in the community cannot be pictured 
or mentioned by name in a broadcast news story of the trial. 

A sheriff who has in his custody the Nation’s No. 1 criminal cannot be pic- 
tured or mentioned in a broadcast news story in relation to the criminal’s 
apprehension. 

A city council sitting to double property taxes cannot be pictured if even one 
of the council members has a political opponent nor can that council member be 
mentioned by name in a news broadcast. Yet broadcasting stations must operate 
“in the public interest.” 

A legislator and Governor involved in a fist fight cannot be pictured or men- 
tioned in a news broadcast telling of the fight. 

Carrying this a step further and supposing the legislator and the Governor 
have no political opponents contesting them for election, and that they engage 
in a fist fight, and that pictures of the fight include in the background a legislator 
who does have an election opponent, the pictures cannot be used without subject- 
ing the station to the equal-time interpretation. 

A candidate for office critically injured in an accident cannot be mentioned 
or pictured in a news broadcast telling of the accident unless or until said candi- 
date should die of his injuries. 

An exclusive story obtained by a station news department through diligent 
effort which exposes an elected official for having embezzled a million dollars 
in public funds ironically enough cannot be used without having the equal-time 
provisions applied. 
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In the State of Texas it is not unusual to have 20 or more candidates for 
major offices in a Democratic primary election. In 1957 there were 23 candi- 
dates in the special senatorial election won by Senator Ralph W. Yarborough. 

Obviously, even apart from the serious suspension of the traditional principles 
of a free press and the people’s right to know during election campaigns, the 
provisions of section 315 as interpreted are ridiculous. The only possible safe 
solution for the broadcasting industry would be to suspend news broadcasts 
during political campaigns. 

In any abridgement of the freedom of the press the public is the greatest loser. 
The ruling of the Commission not only places an impossible handicap on the 
broadcasting industry but it most assuredly abrogates the rights of the millions 
of persons who rely on the industry for news and information. 

A ruling so unanimously opposed both inside and outside the field of journal- 
ism must not be permitted to stand. 

This can be altered only by the passage of legislation specifically exempting 
news broadcasts from the equal time provision. 

Such legislation now is before this committee. 

I respectfully urge your favorable consideration of the bills which I list in 
the order of my preference, but none of which do I oppose: 

1. S. 1858 (Hartke bill). 

2. S.1585 (Thurmond bill). 

3. S. 1604 (Allott bill) or S. 1929 (Holland bill). 


JAMES A. Byron, National President. 


Senator McGer. Our next witness this morning is Congressman 
Cunningham, from my home State of Nebraska. 


STATEMENT OF HON. GLENN CUNNINGHAM, REPRESENTATIVE IN 
THE CONGRESS OF THE UNITED STATES, FROM THE STATE OF 
NEBRASKA 


Senator McGer. Will you proceed, Mr. Congressman. 

Mr. CunnincHam. Thank you Mr. Chairman, and I should say 
members of the committee, but I realize what the problems are, due 
to the congressional situation of an early morning hour, and I am 
very pleased that we were able to proceed with these hearings this 
morning. 

Senator McGrr. May I say, Mr. Congressman, the hour was quite 
different even than that which appeared in the record. I arrived 
home at 1:30 last night to find the baby wide awake and feeling very 
fine and she remained in that condition until 3:15 this morning, 

Mr. CUNNINGHAM. Senator, having six of my own, I appreciate that. 

My name is Glenn Cunningham. I represent the Second Congres- 
sional District of Nebraska. I realize that coming before a Senate 
committee, I cannot testify for legislation which I have introduced 
in the House, but I did want to say I have introduced H.R. 5389. 
This bill was introduced and it was the first one on this subject intro- 
duced this session, shortly after the infamous Lar Daly session. I am 
going to present my arguments for that in the House later on, but I 
am pleased to be here this morning, because there are bills before you 
that have the exact wording of the bill that I have introduced in the 
other body. 

As a matter of fact, three of the bills, as I understand it, the ones 
which Senators Allott, Thurmond, and Holland, all try to accomplish 
the same things that I have in mind in my H.R. 5389. 

Mr. Chairman, I would like, with your permission, to insert in the 
record at this point a prepared statement I have, and not belabor you 
by going through it at this time. 
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Senator McGee. It will be so ordered. 
(The full statement follows:) 


STATEMENT OF REPRESENTATIVE GLENN CUNNINGHAM (REPUBLICAN OF 
NEBRASKA) 


Mr. Chairman and subcommittee members, I do not envy you your job in de- 
ciding which of the various bills pending before the Congress would be most fair 
to the public, the broadcasting industry, and political candidates. I believe one 
reason that section 315(a) of the Federal Communications Act has been so 
seldom amended since its adoption some three decades ago is the difficulty in 
determining just what type of amendment would protect these three interests— 
public, broadcaster, and candidates. 

It is my most sincere belief that Congress should and must take action this 
year on a bill which clarifies the situation in regard to appearance of political 
candidates on news reports and news commentaries, for otherwise you well 
know what will result during the election campaigns next year: Either there 
will be no coverage of political news by the broadcasting industry, or listeners 
and viewers will be able to see little besides political news. 

I wonder if you gentlemen are familiar with the names of Fred C. Proehl, 
Eric Hass, Farrell Dobbs, Henry Krajewski, Enoch Arden Holtwick, and Her- 
bert M. Shelton. If section 315(a) is not amended to exclude news reports, 
these names (or other similar names) may be almost as familiar to you and 
millions of other Americans as the names of Dwight Eisenhower and Adlai 
Stevenson. These men were the 1956 candidates for President of the United 
States sponsored, respectively, by the Greenback Party, Socialist Labor Party, 
Socialist Workers Party, American Third Party (subtitled Poor Man’s Party), 
Prohibitionists Party, and Vegetarian Party. Under our system of government 
these parties have every right and opportunity to sponsor a candidate for the 
Presidency. But it cannot be assumed by the most optimistic boosters that these 
candidates have the slightest possibility of being elected. 

Yet, if section 315(a) is not amended, radio and TV stations and networks 
will have no choice during the next presidential campaign but to devote news- 
‘ast time to each of these splinter party candidates equal to the time devoted to 
the candidates of the major parties. 

My bill, H.R. 5389, introduced March 9 in the House, would simply exclude 
newscasts and news commentaries from this provision. This would be accom- 
plished by adding the following sentence to section 315(a) : 

“Appearance by a legally qualified candidate on any news program, including 
news reports and news commentaries, where the format and production of the 
program are determined by the broadcasting station, or by the network in the 
case of a network program, and the candidate in no way initiated the recording 
or the broadcast, shall not be deemed to be use of a broadcasting station within 
the meaning of this subsection.” 

You are well aware, I am sure, that there are in this country at least 1 mil- 
lion—and possibly 100 million—persons who would consider running for the 
Presidency, especially if they thought they could receive as much free news- 
cast time as any of the major party candidates received. I fully expect that 
there will be at least 5,000 candidates for the Presidency if section 315(a) is 
not amended. 

Turning to the recent decision by the Federal Communications Commission in 
the Lar Daly case, I would make only this point: the FCC completely reversed 
its prior rulings in this field by voting, four to three, that the equal time 
provision applies to newscast coverage of a political candidate. Indeed, the 
guiding principle for years has been that newscasts are not included in the 
equal time provision. In a similar case considered earlier, the Commission 
refused to order equal time and held that “The facts clearly showed that the 
candidate had in no way, either directly or indirectly, initiated either filming 
or presentation of the event, and that the broadcast was nothing more than a 
routine newscast by the station in the exercise of its judgment as to newsworthy 
events.” 

It has been speculated by persons in the broadcasting industry that the FCC 
wants a clarification by Congress of intent in regard to section 315(a). The 
Commission should be given this clarification. 

Regardless of what the subcommittee and the Congress decide to do about the 
other problems involved in section 315(a), I firmly believe that newscasts must 
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be exempted from the equal time provisions first, then other aspects of section 
815 taken up later. 

Radio and television stations must operate in the public interest. The few 
stations who might have ill-trained news editors whose judgment of political 
news is poor will still be under the obligation to perform in the public interest. 
Any news editors whose judgment is favorable to one candidate over another will 
soon enough hear from the opposition and, I am sure, the FCC. 

And the shackles would be removed from the thousands of reporters and editors 
who have demonstrated their capacity to judge what is news and what is not 
in the hundreds and thousands of political campaigns covered by these stations 
before the recent reversal by FCC of its historic interpretation of section 315. 

This is not an infant industry. It is a growing and vigorous one, true, but 
it is also a mature industry staffed by mature and experienced people. 

In closing, let me say that I naturally favor such an amendment to section 315 
as is contained in my bill in the House, H.R. 5389. Whether the members of 
this subcommittee in their deliberations determine that H.R. 5389 is the proper 
wording to get the job done or whether some other approach is used, I think 
we can agree that there must be congressional interpretation and it certainly 
should be given the FCC, the broadcasting industry, the public, and the candi- 
dates this year. 

Thank you. 

Mr. CunnincGHaAM. I would like to highlight it however. I want to 
say first of all I do think this thing is so serious that it demands 
actions by the Congress of the United States, in this current session. 

I wonder if any of the people in this room are familiar with the 
names of Fred C. Proehl, Eric Hass, Farrell Dobbs, Henry Kra- 
jewski, Enoch Arden Holtwick, and Herbert M. Shelton. Probably 
very few people would be familiar with those names. 

Senator McGerr. You left out, Congressman, one name of the only 
lady running for president. I met her the other day. 

Mr. CunninGuam. I am sorry for that ommission, but I hope these 
names will illustrate my point. These men were the 1956 candidates 
for President of the United States. I have no objection to anybody 
running, but because of the tremendous impact of radio and television 
on the American people and the tremendous cost that is necessary to 
maintain that media, I do believe that we ought to give this matter 
of equal time so far as it concerns people like this, very serious con- 
sideration. 

Now, the legislation that I am interested in would simply exclude 
newscasts and news commentaries, from the provisions of section 
315(a). When this Daly decision was first announced and I became 
concerned with it, I realized that attempts had been made in the past 
to do something about this section. I studied the hearings, and the 
legislative history of that legislation, and found that to repeal a 
major or portion or all of the section runs into many, many difficul- 
ties, some of them almost insurmountable. 

I thought that the Daly decision was the most glaring example of 
absurdity, so I felt in order to get some legislation this session, we 
ought to undertake to clear up that particular phase of it. That does 
not mean that I am not sympathetic with other major changes. But 
Tam a practical person and I realize we need to get something needed. 
If we can take care of the immediate problem at hand, I think that 
would be a major step in the right direction, and if that can be done, 
we perhaps can tackle the other problems later. 

Now, what is the impact of this decision? I think it was pointed 
out here yesterday and will be pointed out here again today, that it 
has a very serious impact. I think that it is not only likely, but prob- 
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able that the major news media, not only the major but all of the news 
media, radio and television, if this is not changed, are simply going to 
have to cease covering news events as they concern political candi- 
dates. I think if they do that, it is going to be a sorry day for 
America, because one of our greatest problems is keeping people 
abreast and informed on public issues and public activities of our 
elected people. So if they felt compelled to cease this type of cover- 
age, there is going to be a great blackout among the masses of Ameri- 
can people, so far as governmental news is concerned and I repeat, 
that is a very serious thing. 

I want to give you an example of how this works in a practical 
way. I read somewhere that in Milwaukee County, a couple of years 
ago, there were 56 candidates for sheriff. Now you, Senator, will 
realize or recognize this particular situation. In most States you 
file, as a candidate we will say for reelection in the spring, and then 
you campaign in the intervening months and the election is held in 
the fall. Well, you are not necessarily considered a candidate for 
reelection until such time as you file. We will say in my case that 
would be some time in February or March of next year for example. 
That means I am considered as a candidate from that period, until 
the election is concluded in November. 

Now, let’s take this instance in Milwaukee County, where we have 
56 candidates for sheriff and say their election laws are comparable 
to ours. Say the incumbent sheriff decides in February to file for 
reelection, for the final election in November. During the intervening 
menths he is carrying on some regular duties. Say further that some 
time in April there is a mad killer loose in the area and this man 
might have killed several people and he is a very dangerous man and 
there is a manhunt out for him. Say that he is apprehended and he 
is apprehended by the incumbent sheriff. Naturally, this is a news 
item that is worthy of news coverage on radio and TV. Yet if radio 
and TV people, news editors, would take a picture of this mad killer 
in the custody of this sheriff, they conceivably could have demands 
from the other 55 candidates for sheriff for equal time. Now I think 
all of us realize that would be a ridiculous position to put the radio 
and TV people in. 

Senator McGrr. How would you apply that in the case of a Sena- 
tor who doesn’t yet file for reelection, the incumbent who comes home 
to dedicate a dam. 

Mr. Cunnincuam. Who has not yet filed for reelection ? 

Senator McGee. Yes. 

Mr. Cunnincuam. I certainly don’t think this should apply toa 
Senator or any other elected official—I mean I don’t think a news edi- 
tor would construe that as a political event, if he has not yet filed for 
reelection. But I think if he does file for reelection in the spring and 
comes home in July and dedicates a dam, every opponent should not 
have equal time. 

Senator McGrr. I was a little exercised over that myself, last 
spring, where we had an incumbent Senator who didn’t file until the 
last month and thus got a lot of free mileage out of that. I take a dif- 
ferent view of that now. I think the incumbent ought to have a con- 
siderable leeway. 
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Mr. CunnincHam. I presume you were at a handicap there, be- 
cause the incumbent Senator probably did that very thing because of 
this 315 section. 

Senator McGerr. That is a sort of a gray area, which you can’t 
really get at, however. Perhaps we should run for sher iff, instead of 
the Senate, and it would be easier. 

Mr. Cunntncuam. It has been speculated by persons in the broad- 
casting industry that the FCC wants a clarification by Congress of in- 
tent in regard to section 315(a). I think that the Commission should 
be given that clarification. 

The decision that caused this furor is, in my opinion, so ridiculous 
it leads me to believe that perhaps members of the Commission made 
the decision to bring this thing to a head, because of the tremendous 
problems that they have and the problems that confront the industry 
as a result of this section. 

Regardless of what the subcommittee and the Congress decide to 
do about the other problems involved in 315(a), I firmly believe news- 

casts must be exempted from the equal time provision, first, and as I 
am repeating, and then other sections taken up later. Radio and 
television stations must operate in the public interest. The few who 
might have ill-trained news editors whose judgment of political news 
is poor, will still be under the obligation to perform in the public 
interest. Any news editors whose judgment is favorable to one candi- 
date over another, will soon hear enough from the opposition, and I 
am sure from the FCC. And the shackles would be removed from 
the thousands of reporters and editors who have demonstrated their 
capacity to judge what is news and what is not in the hundreds of 
thousands of political campaigns covered by these stations before the 
recent reversal by the FCC ‘of this historic interpretation of this 
section. 

This is not an infant industry. It is a growing and vigorous one, 
true, but it is also a mature industry staffed by mature and experienced 
people. 

In closing, let me say that I naturally favor such an amendment to 

section 315 as is contained in one or all three of the bills which I 
briefly mentioned. I want to say, too, that in my opinion there is 
very little legislation that we will consider that has more strong sup- 
port from segments of American industry that we respect more than 
the support we have for this type of legislation. 

I have here with me this morning a ‘folder which contains more edi- 
torials, over a short period of time, than I, as a Congressman have 
seen on one subject for a long, long time, if I ever have seen this much 
support. All of these people are in the new spaper business, which 
would indicate that may be why they would have an interest in this. 
But they see the tremendous implications that are involved here if 
this legislation is not corrected. 

So, Mr. Chairman, in summary let me say I urgently plead with 
you to give thought and conside1 ‘ation to this legislation. It is my 
personal opinion there are many major problems involved in this 
section, but to be practical about it, I think this one approach, confin- 
ing this ch: ange to the actual news programs and news commentaries, 
would be the most glaring difficulty that needs to be corrected at this 
time. I think that part of this entire problem can become law. 
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I am very fearful if other major changes are proposed or acted 

Bpee, it might bog down in controversies of one kind or another. 

Senator Mc Grr. Would you care to provide your opinion on the 
FCC ’s opinion suggested yesterday, majority opinion, on their modi- 
fications for 315%? Were you familiar with the change they were 
willing to advocate, namely that newscast and special events, such as 
political conventions, shall not be considered a use within the meaning 
of this section ? 

Mr. Cunntncuam. I could have very well included that in my opin- 
ion suggestion for legislation. I think that would be the sound ap- 
proach. So I want to say again in conclusion that I very much 
appreciate your courtesy and it is a big problem but I know in your 
wisdom, you are going to bring the necessary relief to this industry, 

I am very pleased to see the tremendous support that the industry 
has given to this. I think they are to be commended and I know this 
can be worked out. 

Thank you, Mr. Chairman. 

Senator McGerr. We thank you for taking your time from your 
equally busy schedule to share your views w ith us this mor ning. 

I have here a statement by U.S. Senator Prescott Bush, from 
Connecticut, on this matter and we will insert this in the record this 
morning. Hesupoprts 1858. 

(The statement is as follows :) 


STATEMENT OF Hon. Prescorr BusnH, U.S. SENATOR FROM THE STATE OF 
CONNECTICUT 


Mr. Chairman, I am grateful for the opportunity to testify before this sub- 
committee on behalf of bills which would clarify section 315 of the Communica- 
tions Act of 1934. 

This act should be amended as promptly as possible to correct a recent inter- 
pretation of section 315 which has created an intolerable situation within the 
radio and television industries. 

The Communications Act of 1934, as it was originally written, achieved in 
great measure its objective for fair broadcasting procedures in connection with 
political campaigns. 

However, a recent interpretation of the act, by the Federal Communications 
Commission, in the Lar Daly decision has, in effect, said that the so-called equal- 
time provisions must also be applied to the newscasting segment of radio and 
television programing. 

The harm which this interpretation has had is such that it may very well 
destroy the public service role of these industries insofar as they apply to 
political activity. 

As a matter of fact, the subcommittee, I’m sure, can see that if the equal- 
time requirement is applied to newscasting, the industry may very well, in sheer 
disgust, reduce if not entirely eliminate its activity in this field. 

As Dr. Frank Stanton, president of CBS, has said, this decision ‘“‘was perhaps 
the most severely crippling decision ever to be handed down with regard to 
broadcast journalism.” 

The bills under study by this subcommittee in connection with this matter 
are S. 1585, by Senator Gordon Allott, S. 1604 by Senator Strom Thurmond, 8. 
1858 by Senator Vance Hartke, and S. 1929 by Senator Spessard Holland. 

My appearance before this subcommittee is on behalf of S. 1858 which I have 
cosponsored with several other Senators. 

While all of the bills in question would offer a remedy, S. 1858 offers the most 
comprehensive approach to the problem. SS. 1858 spells out certain requirements 
for the application of equal-time stipulations which are vital to proper solution 
to the problem. 

For instance, 8S. 1858 requires in part that all presidential or vice presidential 
candidates shall be treated equally providing that the political party of the 
nominee in question was supported in the previous presidential election by at 
least 4 percent of the total popular votes cast. 
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This. provision is extremely important since, unless such limitation is made, 
every individual who fancies himself a candidate for the presidency or the vice 
presidency can plague the radio and television industries with requests for 
equal time under the provisions of the act. We have seen many times how 
publicity seekers have attempted to abuse this act. The would-be abusers, fur- 
thermore, have been on all levels of the political spectrum. 

The bill also provides needed protection for the licensee station so that it will 
not be responsible for statements made by the candidates which may be con- 
sidered to be libelous or defamatory. This, too, is a fair provision since the 
licensee under present law does not have power of censorship over the material 
which is broadcast. : 

But most important of all, in my opinion, is section 3(e) of the bill which 
clarifies under what circumstances equal-time prerogatives may not be applied. 

It is my sincere belief that S. 1858 is a good bill—one which is needed and 
desired by the radio and television industries. It should be enacted so that 
these two important media of communications may function on a sound and 
sensible basis when dealing with political subject matter. 

I urge this subcommittee to approve S. 1858 so that it may be acted upon by 
the Senate in this session. 

Senator McGee. Senator Hartke is on his way and I am 30 minutes 
late for another committee to which I have to contribute something. 
I want to temporarily recess this until he gets up here. That is the 
only way we can keep all these balls in the air at the same time. 
Therefore, we will recess for just a matter of minutes. I can’t tell you 
how much, because he is on the way over right now. 

(Short recess. ) 

Senator Harrke (presiding). Good morning, ladies and gentle- 
men. The committee will now come to order. I want to apologize for 
being late this morning. I do want you to know we didn’t close the 
Senate too early last night, but we had an American Heritage break- 
fast this morning at 8 o’clock. We have been busy this morning. 

I want to welcome you, Mr. Sarnoff. We are ha to have you 

. ~ . bed ? e 
with us this morning and we would be happy to hear your testimony. 


STATEMENT OF ROBERT W. SARNOFF, CHAIRMAN OF THE BOARD, 
NATIONAL BROADCASTING CO., INC., NEW YORK CITY 


Mr. Sarnorr. Thank you. 

For the record, my name is Robert W. Sarnoff, chairman of the 
board of the National Broadcasting Co. 

I welcome this opportunity to present the views of the National 
Broadcasting Co. on the urgent problems arising from section 315 
of the Communications Act and on the measures that have been intro- 
duced to solve them. 

I do not appear before you as a special pleader for NBC or the 
broadcasting industry. The restrictions on broadcast political cover- 
age which concern this subcommittee do not in themselves impose any 
commercial handicap on any broadcasting station or network. It 
would place no serious burden on broadcasters as businessmen to con- 
form to the most rigid interpretation of section 315. 

But there is a burden, an onerous one, and it is borne principally by 
the American electorate. It takes the form of a severe restriction on 
the public’s right to be freely informed and it weighs most heavily 
in the most vital area which that freedom is intended to protect: the 
enlightened exercise of the ballot. Our concern for this burden at 
NBC is the concern of all citizens, and the concern of all those charged 
with a responsibility to the public interest. 
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Indeed, if anyone may be said to have a special personal stake in the 

problems arising from section 315, it is those who hold and seek public 

office and who rely on our broadcast services as a principal link to 
their constituents. 

Perhaps this is one of those rare occasions when witnesses before a 
Senate committee are testifying less in their own interest than in the 
interest of the members of the committee and their colleagues of the 
Congress. 

Section 315 has a history of frustrating the very ends it was de- 
signed to serve, but never has it aroused such profound frustrations 
.or posed so urgent a threat as in the Lar Daly ruling by the Federal 
Communications Commission, which has been reaflirmed only this 
week. 

This ruling is unsound in principle, unrealistic in practice, and 
harmful in effect. Its clear and immediate result is to clamp a politi- 

cal gag on the special techniques of television and radio journalism 
virtually on the eve of a national political campaign. 

Unless the gag is lifted duri ing the current session of the Congress, 
a major curtailment of television and radio political coverage in 1960 
is inevitable. And as a painful corollary, reporting of public affairs 
of any kind would be heavily limited during the political campaign. 

The Lar Daly ruling is unsound in principle for several reasons. In 
its entire history, going back 32 years, section 315 has never before 
been construed to apply to radio or television news broadcasts carry- 
ing the voices or images of political candidates. 

In its only decision on this issue before the Lar Daly ruling, the 
FCC ruled that section 315 did not apply in such cases. Section 315, in 
the section’s own words, applies to “the use by the candidate” of the 
station’s facilities. When a candidate’s voice or image is carried by 
film or tape on a newscast, the candidate does not use the station; the 
station uses the candidate in its reporting of the news. 

In a far larger sense, the Lar Daly ruling is unsound in principle 
because it curtails the freedom of journalists to report and edit the 
news. Today more Americans get their news from television and 
radio than from any other medium. 

There are about 21% times as many television and radio stations in 
the United States as newspapers. Nobody who lives in the middle of 
the 20th century, and surely not the press, would deny freedom of the 
press to those who disseminate the news through elec tronic techniques 
instead of printing plants. 

The incongruity of the Lar Daly case can perhaps best be ap- 
preciated by imagining a direct parallel affecting America’s news- 
papers. It would mean that whenever a newspaper decided, in the 
normal exercise of journalistic judgment, to run a picture or a news 
story quoting a political candidate, a Government agency would order 
the paper to allot an equal amount of space to all his opponents to fill 
in any way they desired. It seems farfetched indeed; yet that is 
precisely what the FCC has ordered broadcasters to do. 

The Lar Daly ruling is unrealistic in practice because a single tele- 
vision news report showing any political candidate would in effect 
compel a station to sacrifice most of its news time, and thereby its 
news function, to any and all opposition candidates for any use of their 
own. 
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What this would mean in 1960 can be demonstrated in terms of 
NBC news reporting during the last presidential campaign. During 
the month of ‘October 1 1956, our 15-minute evening news program, Mon- 
day through Friday, used news film clip e xcerpts on 24 occasions show- 
ing P resident Eisenhow er and Governor Stevenson. 

If the current ruling had been in effect, we would have been com- 
pelled to grant time to the 15-odd fri inge and splinter-party presiden- 
tial candidates. We estimate that if each of them received the amount 
of time occupied by news clips of the two major candidates, they would 
have consumed all the rest of the 534 hours allotted to our evening 
news report that month. The concept of the program as a balanced 
report of world news would have been totally invalidated. 

The Lar Daly ruling is harmful because, as a practical matter, it 
will compel broade asters in the forthcoming national political cam- 
paign to abandon the unique and powerfully eloquent journalistic 
tools of broadcasting—the voices and images of the candidates 
themselves. 

These are the special, unmatched qualities which are the essence 
of radio and television. Through these qualities, broadcasting has 
operated to amplify and strengthen our democratic process by ‘plac- 
ing those who seek public office under a wider and closer scrutiny by 
the electorate than other generations ever dreamed possible. 

The curtailment we face in political coverage will also hamper our 
reporting of other vital public affairs and issues, because many of 
them inevitably involve prominent officeholders who happen to be 

litical candidates as well. 

It will place these curbs on our reporting of local news, national 
affairs and even foreign-policy issues during an era of world tension 
and in the midst of an election campaign when the public has a cru- 
cial need to be informed. 

I believe it is a matter of compelling urgency to remove these 
destructive effects of section 315. It is our conviction at NBC that 
this can best be done not through fresh administrative interpreta- 
tions or rulings in the courts but by clear-cut congressional action 
on section 315 itself. The Lar Daly ruling is only the latest example 
of how the letter of this law tends in practice to ‘destroy its spirit. 

We believe that the basic principle underlying the “equal-time” 
provision is to insure the people of a fair, balanced presentation of 
the political facts and arguments they need to know to govern them- 
selves. 

Certainly that principle cannot be served by discouraging such 
presentation altogether. Yet that has been the historic effect of sec- 
tion 315. It has been a deterrent rather than a stimulant; it has 
clogged the political pump it was intended to prime. 

This paradox had been operating for many years in two areas of 
broadcasting before the FCC extended it to the field of news cover- 
age. One was the presentation of campaign talks by the candidates; 
the other, panel discussions and interviews and debate programs. 

It is patently i in the public interest for broadcasters to offer appro- 
<iq time for talks by the major party candidates for President and 

ice President. But if they do so, section 315 requires them to give 
every other candidate for those offices equal time. 
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In 1956 that would have meant equal time for those 15-odd candi- 
dates, as well as their running mates. In 1956, the aggregate vote for 
all the minor party candidates barely exceeded 1 percent of the total 
popular vote. Yet, if we are to observe section 315, these candidates 
would occupy far more air time than the candidates of the two major 
parties, 

To require hour open broadcast hour to be devoted to the often 
quixotic antics of little known candidates; to require this so that the 
public might listent for just one hour to the candidates in whom they 
are really interested, is, in my opinion, a miscarriage of commonsense 
and a disservice to the public. Such an exercise in tedium might well 
destroy public interest in listening even to the major candidates, 

As to the panel discussions and such programs as “Meet the Press” 
and “Face the Nation” the practical effects of section 315 preclude 
the participation of many of the best informed and most vitally placed 
national figures during periods of political campaigns—the very time 
when it is most important for the public to absorb knowledgeable dis- 
cussion of public issues. 

Because of the rigid equal time requirements, qualified authorities 
who happen to be candidates for office are in effect blocked from ap- 
pearing on such informative programs even when their appearance is 
prompted by special knowledge of the subject under discussion. 

In this connection, I should like to repeat the assurances I gave to 
Senator Lyndon Johnson in a letter written in March 1956. I in- 
formed Senator Johnson that, if broadcasters were relieved of the 
need to offer equal time to the minor candidates, NBC would offer 
appropriate opportunities for network appearances to the presidentiat 
and vice presidential candidates of both major parties. 

In addition to its direct effects in thwarting the free flow of in- 
formation, section 315 demonstrates in still another area its genius for 
preventing what it was intended to promote. For it also provides that 
a broadcaster shall have “no power of censorship” over broadcasts by 
candidates—and then leaves him at the mercy of suits for defama- 
tion that he could avoid only by violating the law. 

In some States, the broadcaster has been rescued from this dilemma 
by statutory relief. But this relief is not universal, as broadcasting 
itself is, and in other State broadcasters present candidates under the 
requirements of section 315 only at the peril of suits for defamation. 

Now, what is the remedy for the abuses of freedom and commonsense 
implicit in section 315% Some broadcasters believe in the simple, 
thorough surgery of repealing the section outright. They can sum- 
mon persuasive arguments. On the basis of decades of performance, 
even in areas of controversy and political dispute not governed by 
section 315, the broadcasting industry has achieved a well-documented 
record of impartiality. 

No enterprise in the country is more keenly or swiftly responsive to 
public opinion than broadcasting—or more heavily dependent upon 
its good will. A long tradition rooted in the spirit of political fair 
play, as well as the hardheaded considerations of a highly competi- 
tive, public-oriented business, argue that broadcasters can be trusted to 
maintain proper balance in their political coverage. 

NBC believes that the paramount consideration at this time is the 
need to eliminate the abuses of section 315 in time for the 1960 political 
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campaign. In our opinion, this objective can be served most swiftly 
and effectively by the enactment of remedial legislation now being con- 
sidered by this subcommittee. 

At the time you introduced your bill, Senator Hartke, I issued a 
ublic statement calling it “a constructive effort to remove the shackles 
rom American broadcasters in the coverage of political news” and 

to replace section 315 with “reasoned and logical ground rules.” 

The public also owes a vote of thanks to the Senators who co- 
sponsored your measure; and to Senator Allott, Senator Thurmond, 
and Senator Holland for the bills they have introduced with similar 
worthwhile aims. 

Now I should like to offer NBC’s specific comments on these various 
legislative proposals. 

On the la Daly issue, we believe it should be made clear that 
section 315 does not apply to news programs produced by stations 
or networks. We therefore support the bills offered by Senators 
Allott, Thurmond, and Holland as well as the portion of Senator 
Hartke’s bill dealing with this problem. 

In the case of three of these bills, we have minor suggestions as 
to wording. The Allott and Holland bills, after requiring that the 
format and production of the program be in the hand of the station 
or network, also make it a condition that “the candidate in no way 
initiated the recording or the broadcast.” 

The Hartke bill, after requiring that all details of the program 
be determined in good faith by the broadcaster’s news judgment, adds 
the condition that the program be “in no way designed to advance 
the cause of or discriminate against any candidate.” 

We believe that these additional conditions are unnecessary and 
would tend to raise problems of interpretation. Section 315 usually 
must be interpreted in a hurry during election campaigns, and to intro- 
duce unnecessary nuances of construction would hinder the adminis- 
tration of the act. 

I say unnecessary, because we believe it is a sufficient safeguard 
to rely on the news judgment and integrity of the station or network 
producing the program. 

For your convenience, attached hereto is a suggested revision of 
these bills along the lines I have discussed. 

As to the problem involving panel discussion and interview pro- 

ams under the responsible supervision of a station or network, we 
lieve that the participation of political candidates should not be 

regarded as reason to grant equal time. 

Accordingly, we support the Thurmond bill on this point as we 
supported its predecessor during the 84th Congress. We also support 
the relevant provision of the Hartke bill, with the same minor reser- 
vation I noted as to the unnecessary and undesirable nature of the 
additional conditions governing news programs. 

As to the problem of granting equal time to minor candidates for 
President and Vice President, we Lalives that to qualify for equal 
time such candidates or their parties should be required to meet 
certain minimum standards of popular support either in the previous 
election or through signed petitions. 

This is set forth in the Hartke bill in a provision similar to one that 
was introduced in the 84th Congress by Senator Johnson and cospon- 
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sored by 62 other Senators. NBC went on record then in favor of the 
proposal, and Iam happy to reaffirm our support at this time. 

Another provision of the Hartke bill sets up criteria for granting 
equal time to candidates for nomination for the offices of President 
and Vice President. We also support this provision, but we believe 
that it would be easier to interpret if its form were revised to parallel 
the provision on minor-party candidates for election to those offices. 

This can be done without any change of substance, and attached to 
this statement is our suggestion on how it may be accomplished. 

In addition, we would suggest extending the criteria for would-be 
nominees and minor-party candidates to State and local elections as 
well as the national elections. 'The Lar Daly incident, which occurred 
in the campaign for nomination for mayor of Chicago, is the latest 
indication that this problem is by no means peculiar to presidential 
campaigns. Proposed language for this additional provision is at- 
tached to this statement. 

Finally, NBC has no quarrel with a congressional policy which de- 
nies a broadcaster the power to censor a candidate’s broadcast. We 
believe that the American public is entitled to hear what its candidates 
have to say without tampering by anyone. 

But at the same time we feel that Congress should expressly protect 
from liability for defamation the broadcaster it has rendered power- 
less to act. ‘This was the sense of a bill we supported during the 84th 
Congress, and for the same reasons we now support the portion of the 
Hartke bill dealing with this problem with two suggestions for 
changes. 

First, we suggest that its provisions be made to apply to all ap- 
pearances by candidates on the air, since some of them will be making 
appearances to which section 315 will not apply. 

Second, since broadcasters might be considered to “take part” in 
the production of the programs in which the candidates appear, we 
suggest it be made clear that the broadcaster is liable only if he “di- 
rectly engages in the preparation of such defamatory or libelous 
statement.” 

Attached to this statement are these suggested revisions. 

I have now covered NBC’s position on the issues before you. An 
irksome, self-defeating section of the law, poorly conceived and diffi- 
cult to administer, has imposed on the public too long. Most recently 
it has generated an administrative interpretation so absurd that it has 
aroused a national outcry of indignation. We at NBC believe that 
the remedy is now in your hands. In the face of the pressing need as 
a campaign year comes upon us, I urge you most earnestly to put the 
remedy to work. 

Thank you very much, Mr. Chairman. 

(The suggested revisions are as follows :) 


S. 1604 


(Allott) 


A BILL To amend the Communications Act of 1934 to provide that “equal time” provisions 
shall not apply to news programs 
Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 315(a) of the Federal 
Communications Act is amended to read as follows: 
“Seo. 325. (a) If any licensee shall permit any person who is a legally 
qualified candidate for any public office to use a broadcasting station, he shall 
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afford equal opportunities to all other such candidates for that office in the use 
of such broadcasting station: Provided, That such licensee shall have no power 
of censorship over the material broadcast under the provisions of this section. 
No obligation is hereby imposed upon any licensee to allow the use of its sta- 
tion by any such candidate. Appearance by a legally qualified candidate on 
any news program, including news reports and news commentaries, where the 
format and production of the program are determined by the broadcasting 
station, or by the network in the case of a network program, [and the candi- 
date in no way initiated the recording or the broadcast] shall not be deemed 
to be use of a broadcasting station within the meaning of this subsection.” 


S. 1858 
(Hartke) 


A BILL To revise, extend, and otherwise improve the Communications Act of 1934 (47 
U.S.C. 315) to bring into focus and more proper perspective that section of the law 
governing political broadcasts 
Be it enacted by the Senate and House of Representatives of the United 

States of America in Congress assembled, That this Act may be cited as the 

“Fair Political Broadcasting Act of 1959”. 

Sec. 2. The Congress finds (1) radio and television as a means of mass 
communication have played, and will continue to play, an ever-increasing role 
in the conduct of election campaigns; (2) the basic purpose of section 315 of 
the Communications Act of 1934 is to insure that a broadcasting licensee, which 
allows its facilities to be used by a legally qualified candidate, affords fair and 
equal opportunities to all opposing legally qualified candidates; (3) the great 
variety of factors which are relevant in deciding what constitutes fair and 
equal opportunity have afforded constant frustration and pitfalls to legally 
qualified candidates for public office and the broadcast industry; and (4) recent 
rulings by the Federal Communications Commission concerning the interpreta- 
tion of section 315 as it now stands have tended to be inconsistent with the 
original intent of the Congress and thus with the objectives of public service and 
public enlightenment. Therefore, it is the purpose of the Congress to extend, 
revise, and improve the Communications Act of 1934 to bring into focus that 
section of the law governing political broadcasts. 

Sec. 3. Section 315 of the Communications Act of 1934 (47 U.S.C. 315) is 
amended to read as follows: 

“Sec. 315. (a) If any licensee shall permit any person who is a legally 
qualified and nominated candidate for the office of President or Vice President 
of the United States to use a broadcasting station, [he] such licensee shall 
afford fair and equal opportunity in the use of such broadcasting station to 
every other such candidate for such office— 

“(1) who is the nominee of a political party whose candidate for that 
office in the preceding presidential election was supported by not fewer 
than 4 per centum of the total popular votes cast; or 

(2) whose candidacy is supported by petitions filed under the laws of 
the several States which in the aggregate bear a number of signatures 
equal to at least 1 per centum of the total popular votes cast in the preceding 
presidential election and which signatures are valid under the laws of the 
States in which they are filed. 

“(b) If any licensee shall permit any person who is a legally qualified [or 
substantial] candidate for nomination by a political party for the office of 
President or Vice President of the United States to use a broadcasting station, 
such licensee shall afford fair and equal opportunity in the use of such broad- 
easting station to every other such candidate for nomination to such office by 
such party— 

(“(1) For the purposes of subsection (b) of this section 315, a candidate 
for presidential or vice presidential nomination who is otherwise legally 
qualified shall be presumed to be substantial if :] 

“E(i)] (1) [he] who is the incumbent of any elective Federal or state 
wide elective office of any State; or 

“E(ii)J (2) [he] who has been nominated for President or Vice Presi- 
dent at any prior convention or caucus of his party ; or 

“[(iii)] (3) [his] whose candidacy is supported by petitions filed under 
the laws of the several States which, in the aggregate, bear a number of 
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signatures, valid under the laws of the States in which they are filed, 
equal to at least— 
“(a) 1 per centum of the total popular vote cast in the preceding 
presidential election for the candidate of such party, or 
*(b) 200,000, whichever is smaller. 

“(c) If any licensee shall permit any person who is a legally qualified and 
nominated candidate for any other public office to use a broadcasting station, 
Che] such licensee shall afford fair and equal [opportunities] opportunity in 
the use of such broadcasting station to [all] every other such candidate[s] 
for that office [in the use of such broadcasting station.J— 

(1) who is the nominee of a political party whose candidate for that 
Office in the preceding election for that office was supported by not less than 
4 per centum of the total popular votes cast ; or 

(2) whose candidacy is supported by petitions filed under the laws of 
the particular State or local government having jurisdiction which in the 
aggregate bear a number of signatures equal to at least 1 per centum of 
the total popular votes cast in the preceding election for that office and 
which signatures are valid under the laws of the State or local government 
in which they are filed. 

““(d) If any licensee shall permit any person who is a legally qualified candi- 
date for nomination by a political party for any other public office to use a 
broadcasting station, such licensee shall afford fair and equal opportunity in the 
use of such broadcasting station to every other such candidate for nomination 
to such office by such party— 

(1) who is the incumbent of any elective Federal, statewide or citywide 
office; or 

(2) who has been previously nominated by his party for the office for 
which he is a candidate for nomination; or 

(3) who is supported by petitions aggregating 1 per centum of the total 
popular vote cast in the preceding election for the candidate of his: party 
for the office for which he is a candidate for nomination. 

“f(d)] (e) No licensee shall have any power of censorship over the material 
broadcast under the provisions of this section. No action, either civil or criminal, 
shall be maintained by any person in any court against any licensee of agent or 
employee of any licensee, because of the broadcast of any defamatory or libelous 
statement made by a legally qualified candidate for public office [in a broadcast 
made under the provisions of this section], unless such licensee, agent, or em- 
ployee directly engaged in the preparation of such statement [participated in 
such broadcast] willfully, knowingly, and with intent to defame. 

“[(e)] (f) Appearance by a legally qualified candidate on any regularly 
scheduled or bona fide newscast, news documentary, panel discussion, debate, 
or similar type program where the format and production of the program are 
under [exclusive] the control of the broadcasting station, or by the network in 
case of a network program, [as to content, presentation, length, time, and all 
other details, and determine in good faith in the exercise of the broadcaster's 
judgment to be a newsworthy event and in no way designed to advance the 
cause of or discriminate against any candidate] shall not be deemed to be use 
of a broadcasting station within the meaning of this subsection. 

“[(f)] (9) The charges made for the use of any broadcasting station for any 
of the purposes set forth in this section shall not exceed the charges made for 
comparable use of such station for other purposes. 

“[(zg)] (hk) The Commission shall— 

“(1) prescribe appropriate rules and regulations to carry out the provi- 
sions of this section, and 

“(2) determine, and upon the request of any licensee notify such licensee 
concerning, the eligibility of each candidate for the office [of President or 
Vice President of the United States] to receive equal opportunity under 
subsections (a) (b) (¢) and (d) of this sections in the use of any broadcast- 
ing station. 

“[(h)] (i) No obligation is hereby imposed upon any licensee to allow the 
use of its station by any such candidate.” 

Sec. 4. The amendment made by this Act shall be effective as of January 1, 
1960. 
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S. 1929 
(Holland) 


A BILL To amend the Communications Act of 1934 to provide that “equal time” provisions 
shall not apply to news programs 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 315(a) of the Commu- 
nications Act of 1934 is amended by inserting at the end thereof the folowing: 
“Appearance by a legally qualified candidate on any news program, including 
news reports and news commentaries, where the format and production of the 
program are determined by the broadcasting station, or by the network in the 
ease of a network program, [and the candidate in no way initiated the recording 
or the broadcast,] shall not be deemed to be use of a broadcasting station within 
the meaning of this subsection.” 


Senator Harrke. I want to thank you for your statement, Mr. 


Sarnoff. 
Let me ask, in regard to, on page 12, where you are talking about 


the extension of the libel provisions beyond President and Vice Presi- 
dent, I don’t know if you have had an opportunity to see a copy of 
the proposed amendment we had concerning taking it down to the 
lower level candidates. Did you have a chance to see that 2 

Mr. Sarnorr. | - not sure, Mr. Chairman. 

Senator Hartke. I don’t want to ask you to comment upon this at 
this time, but I wish you would review ‘that and, after you have re- 
viewed it, would you please be kind enough to inform us of your 
opinion in ‘that regard? 

Mr. Sarnorr. I would be glad to. 

(The information requested i is as follows :) 


NATIONAL BROADCASTING Co., INC., 
New York, N.Y., July 1, 1959. 
Hon. Jonn O. PASTORE, 
Chairman, Subcommittee on Communications, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR PASTORE: During the course of my recent appearance before 
the Subcommittee on Communications I was asked by Senator Hartke to com- 
ment upon certain changes he proposed to make to his bill, S. 1858. These 
changes would extend the proposed bill to candidates and nominees for offices 
other than President and Vice President. 

We agree in principle with these suggested changes. As a matter of fact, in 
my testimony I proposed an addition to S. 1858 which was designed to achieve 
the same result. 

However, Senator Hartke’s new proposal contains (as does his original bill) 
the additional concept of a “substantial” candidate. This means that a candidate 
can be found to be “substantial” without meeting any of the criteria specifically 
set forth in the bill, since the criteria merely creates a presumption of substan- 
tiality. We are afraid that this would lead to many claims of substantiality by 
candidates not falling within the specified standards, thereby creating a new 
administrative burden for the Federal Communications Commission. Therefore, 
we prefer the changes to S. 1858 appended to my prepared statement. 

I have also had an opportunity to review the transcript of my testimony and 
I am attaching to this letter a few suggested corrections. I would appreciate 
it very much if these corrections could be made in any printed version of the 
record which the subcommittee may be compiling. 

[The above-mentioned corrections were transposed to original testimony.] 

Let me thank you again for the privilege of presenting NBC’s views to the 
subcommittee on this important issue. 

Jordially, 
Rosert W. SARNOFF. 
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Senator Hartke. Let me say to you quite honestly, I think you put 
your finger on part of the problem why there is this difficulty on 
equal time. On page 4, starting at the bottom of page 3: 

It would mean that whenever a newspaper decided, in the normal exercise 
of journalistic judgment, to run a picture or a news story quoting a_ political 
candidate, a Government agency would order the paper to allot an equal amount 
of space to all his opponents to fill in any way they desired. 

Then going ahead in your statement, on the top of page 6: 


We believe that the basic principle underlying the equal time provision is to 
ensure the people of a fair, balanced presentation of the political facts and 
arguments they need to know to govern themselves. 

I think this is the core and gets down to the nub of exactly what 
causes all the difficulty, because I would imagine that there are some 
people who feel that in the newspaper field, let us say, and without 
being critical now, but trying to be objective, they do not feel there 
has been this fair balanced presentation of the political facts. This 
presents sometimes the term “complex problem of equal time” that 
Congress has to meet, 

I don’t know how we can get around that. But do you have any 
way in which you feel you could give the Congress any feeling of 
comfort, that such a situation could be adequately covered ? 

Personally, like I said, I don’t think the television-radio industry 
needs to be spoon-fed or have its hands held any longer, that you will 
be responsible. But I think when you talk to people, this is the 
thing they will tell you. Whether they will tell you publicly or not, 
they will tell you that. 

Mr. Sarnorr. Mr. Chairman, the only way I believe I can answer 
your question is to state again that I think the record of broadcasters, 
in the area of fair and objective reporting of news, during those 
periods when section 315 was not in effect, demonstrates the capacity 
of the operators of the broadcasting stations and networks to ob- 
serve objectivity. I think the record is extremely good. 

Of course, there have been occasions when one or another party has 
objected, because of what they considered to be an imbalance, but in 
checking into these few occasions, we have been able to demonstrate 
that over a reasonable period of time, the various parties, different 
political views, the various sides of a particular controversial sub- 
ject matter have been fairly presented. 

Again, I think reliance must be placed upon the fairmindedness of 
the broadcasters, their sense of responsibility, the requirement to 
which we all seek to live up to, of operating in the public interest, 
convenience and necessity. I frankly know of no other way to as- 
sure it, except to have the proper sndahiditiale proper public-spirited 
individuals in positions of management in broadcasting. And I 
think the same is true of newspapers, except their situations are some- 
what different. 

Senator Harrxe. Let me say this to you: I was handed by what I 
consider a very friendly source this morning, a person who doesn’t 
happen to agree with my feeling about the responsibility of the indus- 
try completely, two quotations, direct quotations from newscasts, 
which were strictly newscasts which dealt with a highly controversial 
matter, which frankly were, I have to admit, pretty well slanted on a 
matter which is before us at the present time. I will have to admit 
that this is the type of thing which does cause the concern. 
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Let me ask you this: As a practical matter, if you can have revision 
of section 315, somewhat along the lines as suggested in these bills, 
don’t you think that this would impose a higher degree of care and 
responsibility upon industry to a point where it would have to exert 
even more care than there is at the present time in regard to particular 

olitical activities ? 

Mr. Sarnorr. I think what the industry quite frankly is asking 
for, in supporting these bills, is an opportunity to have greater free- 
dom to do a better job, in presenting news, without the deterrents 
and handicaps that section 315 provides, and in having this greater 
freedom and a greater opportunity to inform the American public, 
obviously they take on a great responsibility in the area of being 
objective. But we are willing to do that. 

Senator Hartke. As I understand your statement, if you are not 
kept in the present position which compels you to restrict your cover- 
age, you feel you can give a fair and impartial statement on a better 
coverage, particularly, let’s say, for the national election in 1960? 

Mr. Sarnorr. Yes, sir. What we are saying here is that because 
of the requirements of 315, the realities of the situation will cause us 
to reduce the coverage, rather than increase it. We think if we were 
not hampered by 315, certain of the provisions of it, we would be in a 
position to give better and broader coverage. I have no concern, 
myself, about the ability to do objective reporting. 

Senator Harrxe. And you could do the policing of your own 
business ¢ 

Mr. Sarnorr. Absolutely. 

Senator Harrxe. Let me ask you this: In regard to the situation as 
to the Lar Daly decision, do you feel this decision will have a tendency 
to increase the requests for more time by fringe candidates or 
nuisance candidates ? 

Mr. Sarnorr. There is no question of it. In other words, it 
definitely will. 

Senator Harrxe. At the same time, you must recognize, of course, 
that minor parties and minor candidates do have rights. 

Mr. Sarnorr. Yes, sir. 

Senator Harrke. How do you think we can restrict this item, and 
do you think it is possible for us to write legislation which would do 
that ? 

Mr. Sarnorr. We believe the criteria, as set forth in your bill, for 
example, are good criteria, reasonable criteria, and I recognize that 
it is impossible to write any kind of legislation that is going to take 
care of every possible situation. You have to pick some benchmark. 
We believe that the percentage figures in your bill are good bench- 
marks. 

If, for example, it developed that another party or another can- 
didate was excluded because the benchmark was a little too high, 
again I think the judgment of the broadcaster will come into play, 
because obviously if it looks like a newsworthy item or it is a party 
or candidate of building importance, just because it is news, and 
because of the sense of wanting to, or desire to present an entire 
picture, I have no question but what the broadcaster will voluntarily 
present it. 

Senator Harrxe. You are not interested in a promotion of a par- 
ticular party or candidate, but in the public interest ? 








134 POLITICAL BROADCASTING 


Mr. Sarnorr. That is correct. 

Sentaor Hartke. On page 3 of your supplement, on S. 1858, in 
section (b) thereof, you suggested the deletion of “or substantial.” 
It should have been “and substantial.” Don’t you feel the deletion 
of such a statement would have prevented a person, for example, in 
1952, like President Eisenhower, from being given the opportunity of 
even being recognized as a candidate and therefore denying his op- 
ponent the chance of having an opportunity to rebut it in that cuse, 
who was probably Senator Taft ? 

Mr. Sarnorr. I will go back to what I said a little previously. 
While technically it might have excluded President Eisenhower, by 
the terms of the criteria, it is hard for me to believe any broadcaster 
would not have presented President Eisenhower. 

Senator Harrke. It is not a question of presenting President 
Eisenhower. It was a question in that case of giving equal time to 
Senator Taft, who was his principal opponent. Do you follow me? 

Mr. Sarnorr. Well 

Senator Harrxe. In other words, as I understand the situation— 
pardon me, Go ahead. 

Mr. Sarnorr. As I read the bill, Senator Taft would be covered 
by the reference to an incumbent. 

Senator Harrxe. In 1952 he was not an incumbent. 

Mr. Sarnorr. He was a substantial candidate; that is the only thing 
I point out. I recognize there is a problem of interpretation. The 
reason we suggested that, again it gets involved in a matter of ad- 
ministrative interpretation, but we feel quite frankly that subsec- 
tions 1, 2, and 3, as you go down, do spell it out in enough details so 
it is not necessary to add what is in effect another administrative in- 
terpretative problem. 

Senator Harrke. Let me ask you, as a matter of policy, would 
NBC be in the position where they would be offering more free time 
in the event that they felt they did not have this equal time provision 
on people who would be requesting it who were not substantial can- 
didates or who were just fringe candidates ? 

Mr. Sarnorr. Yes, sir. I make reference to that in my statement, 
where I quoted from a letter to Senator Johnson. Yes, I think there 
is no question but that, freed from the irksome requirements of 315, we 
would be in a position to make more time available and would do so. 

Senator Harrxe. Has the fact that this revision has been there in 
the past one of the reasons why some free time has not been given 
in past elections ? 

Mr. Sarnorr. That is correct. 

Senator Harrke. There has not been a general extension of free 
time, generally speaking, to candidates in that field; isn’t that right? 

Mr. Sarnorr. That is right, because of the difficulties created by 
section 315, which require time to be given to any and all candidates. 

Senator Hartke. Is it fair to assume what you are saying is that 
the present section 315 fosters at least a misunderstanding or possibly 
a feeling of apprehension to the extent that as far as the Commission 
is concerned, rosiledctere have been hesitant to invoke the ire of the 





Commission because they felt that the Commission would be against 
them in the case they went too far in these matters ? 
Mr. Sarnorr. I don’t quite follow you, Senator. 
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Senator Harrxe. In other words, as far as section 315 is concerned, 
rather than get involved in a conflict with the Commission or its 
interpretation, the tendency has been to retreat and not give coverage 
at all. |; al: 

Mr. Sarnorr. I think that the interpretations by the Commission 
and the general understanding of 315, up to the Lar Daly ruling, has 
been clear enough to put a damper on the offering of time. There 
have been some cases, of course, where what the networks or the sta- 
tions have done has been challenged, and the interpretations have 
made it, as they have come along, have made it increasingly difficult, 
quite frankly. 

Senator Harrxe. Do you feel the libel section, as presently written,, 
can be corrected in any other way, or do you have any other sugges- 
tions other than was suggested in S. 1858 ? 

Mr. Sarnorr. No, sir, I have no other. I think you have a situa- 
tion which is inequitable and does present a dilemma, and I see no 
way to correct that situation, except to remove the broadcaster from 
the liability for defamation, since he has no control, by law, over 
the content of the candidates’ outpourings. 

Senator Pastore (presiding). Right on that point, because it is quite 
important and I know the implications, you heavily feel the inequity 
of it, of course, because first of all under the law you have no right 
to censor. On the other hand, you are responsible, or you feel you 
are—as a matter of fact, the cases are now pending in court. The 
Supreme Court hasn’t determined whether you would be or not. But 
isn’t it practical, at the moment, that the station will require the 
presentation of the manuscript and review that manuscript, and while 
it cannot censor, they can forbid you to appear, and that is the re- 
straint for people using language on television in homes that some- 
times could be rather obnoxious? 

Mr. Sarnorr. Senator Pastore, as a practical matter, it wouldn’t 
work that way because while we can ask for a script and do get it in 
most cases, the appearance is already scheduled, so you are likely to 
withdraw the appearance. 

Secondly, this also applies in cases where you are required to pro- 
vide an appearance, because if you are required to provide an appear- 
ance, in answer to the equal time demands of section 315, it doesn’t 
make any difference whether you see the script or not, you have to offer 
the candidate equal time under the law. He is free to say whatever 
he wants, which I believe is right. He should. The public should 
have the right to hear whatever a candidate has to say, no matter 
what he says, because I think this is part of his makeup, part of his 
character. 

Senator Pasrorr. You mean to tell me, if a candidate got on in a 
newscast and used profanity, you would be required to show it? 
Let’s talk about the practical realities here. You are telling this 
committee that under this law, because you are ordered by the FOC 
to give equal time, a person could indulge in obnoxious langua 
and profanity and you would have to disseminate it to the public. 

Mr. Sarnorr. Let me take that in two parts, Senator. -I am not 
a lawyer, and perhaps I will refer to counsel. But I believe this is 
the fact. If a man, whether he is a candidate or not, was to use 
profanity or obscene language on the air, there is no question in my 
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mind we could cut it off. But remember, a great many of these 
appearances are on an ad lib basis; there is no script. The damage 
is done before you have a chance to do anything about it. I don’t 
think that is the real problem, though. 

The real question is here, is if he says something that is libelous 
of someone else. The language may be normal and not profane. 
There we have no control whatsoever. 

Senator Pastors. Has your station, or do you know of any station 
who has ever been held responsible in a libel suit? 

Mr. Sarnorr. To be perfectly frank, I don’t believe it has pre- 
sented a great problem in the past. But that does not alter the 
situation. 

Senator Pastore. I am merely speaking about the fact it has been 
a restraint. Maybe this is not the way to do it. But I do hope this, 
that the stations of responsibility—and I maintain they all are; I 
know my own experience has been back home, even if you buy time 
and appear on a political broadcast, you have to give your manuscript 
in before you can appear on that station. 

Mr. Sarnorr. Yes, we can demand a manuscript. 

Senator Pasrorr. And that is reviewed by people of responsibility 
and they don’t allow people to use the airwaves in order to defame 
somebody else’s character. Technically speaking, there may be some 
legal responsibilities, and I understand that the Supreme Court has 
the case before them now. But I would hate to see a situation where 
some of this restraint was removed to the point that some of these 
people who use loose language could willy-nilly say anything they 
wanted, because the stations feels what do I care, I am not respon- 
sible for what he says. I would like to see some restraint in there. 

I don’t know if the law, as presently written, satisfies the situation 
completely, but I know it has been a restraint, and it is a responsibility 
or at least a consciousness of responsibility on the broadcasters that 
has kept this thing in line in many, many respects. And as a result 
of that, we haven’t had any serious situations. 

Mr. Sarnorr. Senator, I am not making a major issue out of it. 
I was using it as one of many situations created by 315 that I feel 
needs correction. I don’t consider it to be a major issue. 

Senator Harrxe. Let me ask you: Is it not a practical matter you 
ennnat require the script when there is a requirement to give equal 
time ? 

Mr. Sarnorr. I am not sure of the answer to that. 

Senator Harrxe. There is not anything under the sun—let’s forget 
the obnoxious language—to keep the man from throwing the script 
in the wastebasket and proceeding on his own. 

Mr. Sarnorr. That is correct. 

Senator Harrxe. In fact, I have done it. 

Senator Pasrorr. On that very point, will you yield again? Do 
you see any liability on the part of the broadcaster, if he shut you 
off, for violating that understanding ? 

Mr. Sarnorr. If the broadcaster shuts off the candidate? 

Senator Pastore. In the case given by Mr. Hartke. I produce my 
manuscript as a pretext to go on there and ad lib and defame a 

erson, even if it is a live program. Do you see any legal responsi- 
ility on the part of the broadcaster ? 
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Mr. Sarnorr. You are getting me into a legal area where I don’t 
consider myself too competent to answer. My understanding of the 
law is that if we are required to give a candidate exposure under 
the equal-time provisions of the section, he is free to use that time 
as he wants, to say what he wants and we can’t control it. 

Senator Harrxe. The only way you can get out is to cancel both 
of them out. 

Mr. Sarnorr. That is correct. 

Senatore Pastore. You are answering a legal question and I ques- 
tion that. That is the point we are making here. I mean we are 
dramatizing a position. I think, in fairness to the record, we ought 
to get the position straight. 

You are actually saying here that under the compulsion of the 
law of giving equal time, you are compelled to give equal time 
to a person who can defame another personality on that broadcast 
and you have no authority to do anything about it. 

Now, I question that. That is precisely the question here. I think 
the record ought to be clear on that. After all, we are responsible 
people and we ought to have a responsible record. If I am wrong, I 
ought to be corrected. 

Mr. Ervin. My name is Thomas Ervin, vice president and general 
attorney, National Broadcasting Co. 

I do think that there are cases that take the position that you 
have just disagreed with, that the section as written which says you 
cannot censor what a candidate says, when he has been granted time 
under the section, means that the broadcaster cannot delete from his 
remarks material which he considers to be defamatory. 

Broadcasters in libel cases, and there have been a number of 
cases on the books, and one is the one you referred to which is before 
the Supreme Court today, have taken the position this gives them 
a qualified privilege, that because they are prohibited by law from 
censoring the defamatory material, they should not be held liable 
in a civil action. 

The State courts have split on this; some cases held yes, that it 
is a qualified privilege. Other cases said no—we believe that the 
broadcaster is still responsible for the defamatory statement, and it 
makes no matter to us that he is forbidden by Federal law from 
deleting the material. He didn’t have to put any candidates on at 
all, as the section was written. He chooses to put candidates on, 
knowing what the conditions of the Federal law are, one of those 
conditions being that he couldn’t alter the script, but we still think 
that should not affect his civil liabilities. 

Senator Pastore. Do I understand you correctly that you are tak- 
ing the position now that under this law, you, an executive of NBC, 
hold yourself responsible under this section for any defamatory 
statement made by a candidate? Are you giving that as an official 
opinion of your responsibility ? 

Mr. Ervin. If we were engaged in litigation, we would take the 
position that it now grants us a qualified privilege. 

Senator Pasrorr. Of course, and I hope the Supreme Court decides 
in your favor. 

Mr. Ervin. We do, too. 
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Senator Harrxe. But the point still remains that the stations, if it 
grants the time, has no control over the program, nor no control over 
the subject matter of the candidate; isn’t that right ? 

Mr. Ervin. That is the way we read the statute. 

Senator Harrke. Because of the fact you do not exercise this con- 
trol and have no right to control, you have an implied privilege? 

Mr. Ervin. That is correct. 

Senator Harrxe. And that is not spelled out in language which an 
ordinary Philadelphia street lawyer could understand; is that right? 

Mr. Ervin. No. And there are several State court cases which 
said the privilege did not apply and held the broadcaster responsible. 

Senator Harrxe. Senator Pastore, that is one of the reasons for 
this and that is one thing I know they are faced with. But I do 
think, under section (d) of 1858, there is still a liability imposed if 
the licensee or broadcaster or agent participates in such broadcasts, 
willfully knowning and with intent to defame. That would still pro- 
vide the type of restraint Senator Pastore is talking about. 

Mr. Ervin. I would think so. As you know, in Mr. Sarnoff’s state- 
ment, we made a slight change in the wording, but in principle we 
agree with the way the statute has been drafted. 

Senator Harrxe. In other words, the general principle is that the 
station is not going to be liable, unless they are willfully and know- 
ingly impartial of the thing. But as it is now, they have no right of 
censorship, to which Mr. Sarnoff, as I understand, agrees, is correct. 
But you still have a liability which, under the law, as a good lawyer, 
you contend is limited by this implied privilege. 

Mr. Ervin. Thatis correct. That isa fair statement. 

Senator Harrxe. Let me ask one other question, Mr. Sarnoff. In 
regard to this statement, particularly for President and Vice Presi- 
dent, and after all there is a big election coming in 1960, do you feel 
there is a necessity and requirement that there be a limitation of per- 
centage or number of people, as we have proposed in the subsection, 
which now says it should be a number of signatures which is valid 
under the State law, equal to at least 1 percent of the total popular 
vote cast in the preceding presidential election for the candidate of 
such party or 200,000 signatures, whichever is smaller; do you feel 
that criteria is fair? 

Mr. Sarnorr. Yes, we do, sir. 

Senator Pastore. Mr. Sarnoff, yesterday we brought up the point 
that here we are, pretty late in the season—that is, this session—and 
as a practical proposition we have a tremendous amount of must legis- 
lation that might supersede this type of legislation, which of course 
is very important; there is no question about that. But being prac- 
tical men and realistic, realizing too, as I said yesterday, that the time 
might have to come or will come when we will have to consider the 
Hartke bill possibly a little more seriously, with all its ramifications, 
that we might have to do something that is a little more expedient, 
and I asked of Mr. Ford, while Mr. Doerfer was here, as to what 
amendment they might propose or suggest in order to bring about a 
solution of this problem that was created by the Daly case—as a 
temporary stopgap at least. And the majority proposal of the FCC 
is as follows—I am going to read it very, very slowly: 


Provided, That newscast and special events such as political conventions 
shall not be considered a use within the meaning of this section, but this proviso 
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shall not except licensees who broadcast such news and special events from an 
objective presentation thereof in the public interest. 

Are you familiar with that suggestion ? 

Mr. Sarnorr. Yes, sir; I haven’t had a chance to study it in detail, 
but I know about it. 

Senator Pasrors. What do you think about it at this time? 

Mr. Sarnorr. As far as we are concerned, this would be satisfactory 
to the extent that it would eliminate the effects of the Lar Daly 
ruling. 

Senator Pasrorr. What if we removed the language “such as politi- 
cal conventions” and not showed a limitation but said— 
that newscasts and special events shall not be considered a use within the mean- 
ing of this section, but that this proviso shall not exempt licensees who broad- 
cast such news and special events from an objective presentation thereof in 
the public interest. 

Wouldn’t that give you about everything you are really asking for? 

Mr. Sarnorr. If you would like to change the words “such as” to 
“eluding.” I think it is important that political conventions be 
included as a special event, or newscast, because I think you can get 
into the same problem. 

Senator Pastore. In other words, you think that adds to it and does 
not limit it? 

Mr. Sarnorr. I don’t see it limiting; no. As a matter of fact I 
think 

Senator Pasrore. You would prefer the language that has been 
suggested ¢ 

Mr. Sarnorr. As I said, I have not studied it in great detail but my 
offhand reaction is that I would prefer to leave it as is. 

Senator Pastore. Let’s assume for instance that one of the presi- 
dential candidates made an acceptance speech and you reported it, 
though you showed it live. Would you deem that to fall within the 
category of special events ? 

Mr. Sarnorr. You mean within the meaning 

Senator Pastore. Would you like to consult with your lawyer? I 
am not going to hold you to your opinions on this. 

Mr. Sarnorr. What I meant was: are you asking me within the 
meaning of this? 

Senator Pasrorr. Yes, would you consider—because I am going 
to ask these same questions of course of the FCC. I want to find out 
what they mean by “special events.” Now the point is that I think 
you gentlemen are experienced enough to know that there is an ex- 
treme and very strong desire for equal time. 

Mr. Sarnorr. Right. 

Senator Pasrorr. And we don’t want to do anything that will 
prejudice that right. We realize too that in writing a law sometimes 
we lead to very ridiculous situations. We are talking about fringe 
candidates and about nuisance candidates and you are talking too, 
about many of these other things brought about by this Daly decision. 
Now we realize there has to be an exception. The question here is 
what kind of an exception can we have that will cover the bill at this 
time and not raise many other complex and controversial questions 
that will lead to nothing being done during this session of the Congress. 

Now we realize the Hartke bill as written—and I am not saying 
anything in derogation of the Hartke bill because I may be one of 
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those who later on might support it—but the Hartke bill is quite a 
broad bill, and the question was raised here by two distinguished 
Senators yesterday that it might raise certain questions, particularly 
in the Federal Government stipulating what percentage of what vote 
you have to have, a prescription is being made to the Federal level 
that might raise certain questions on the floor that are traditionally 
very sensitive. And the sum total of that would be possibly we would 
end up with nothing. I thought if we could go before the Senate 
and House with a suggestion that was made by the FCC itself, as a 
governmental agency, that could be acceptable as of the moment on 
the part of the broadcasters, on the part of the committee and on the 
part of the FCC itself, we might come out with something rather 
substantial and get something done during this session. 

Then these other intricate problems we could take up later on, 
in January, when we have a little more of a lull than we have now. 
So the question I raise is this: Do you deem that under special events 
you could have, let’s say, a debate—let’s assume you could arrange a 
debate between the two presidential candidates, one a Republican and 
one a Democrat. Do you think that would fall under this category 
of special events? 

Mr. Sarnorr. I would interpret it that way ; yes. 

Senator Pastore. How about you, sir, Mr. Ervin ? 

Mr. Ervin. I would like to interpret it that way. 

rr Pastore. Why don’t you say it should be interpreted that 
wa 

Mr. Ervin. All right. It should be interpreted that way. 

Senator Pastore. Let’s make a little history here. 

Mr. Sarnorr. All right. 

Senator Pastore. What do you think about an acceptance speech 
by a presidential candidate? 

Mr. Sarnorr. I think that should be treated the same way; a special 
event. 

Senator Pastore. Now I will let Mr. Hartke ask the questions. 

Senator Harrxe. That is fine I think—isn’t there just a little bit of 
hesitancy in your “should” and “would like,” I mean as a practical 
legal proposition ? 

Mr. Ervin. On this particular question, the Commission’s rules in 
the past and the practice of broadcasters has been that the acceptance 
speech by a candidate at a nominating convention is a use within sec- 
tion 315. 

Senator Harrxe. We understand that. 

Mr. Ervin. Now I think in considering language to amend section 
315, if the intent is that the acceptance speech should not be a use— 
and I think that would be a wise change—we ought to be very clear 
that the language covers the point, so that I would prefer to have the 
words “political conventions” left in the legislation but I would do 
what Mr. Sarnoff suggested, to avoid any interpretation that it is a 
limiting phrase, I would change “such as” to “including.” But I 
think it needs particular mention, because of the specific Commission 
decisions and the practice at present. 

Senator Harrxe. Would you say that Mayor Daly’s filing his can- 
didacy was a special event ? 

Mr. Ervin. That was a regular newscast, broadcast on one of our 
regular news programs. 
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Senator Harrxe. How about his greeting of Frondizi at the air- 


rt. 

Mr. Ervin. That was our regular newscast. I have no problem 
on that. 

Senator Harrxe. As a practical matter, could you present, as you 
said, the 1960 political campaign in the ideas and concept you en- 
vision, with this type of regulation? And without any limitation 
upon so-called 1 percent or some type of percentage limitation on 
candidates. 

Mr. Sarnorr. You mean if all we had was just that? Yes, I think 


Senator Harrxe. Do you think you could present the type of cam- 
paign you were talking about, giving broad free time as you suggested 
in your letter to Senator Johnson ? 

Mr. Sarnorr. It can’t go that far, Mr. Chairman. Let me see if I 
can put it this way? I think your bill addresses itself to a number of 
major problems created by 315. I also recognize that time is of the 
essence and we have to get the most important things out of the way 
first. The most important thing is to get a reversal of the Lar Daly 
ruling. Now I can’t judge what is practical and what is not in terms 
of what can be gotten through. I would hope that somewhere along 
the way the various restrictions of 315 will be eliminated, whether it 
is today or tomorrow or next year I don’t know. So Iam not urging 
we go after the whole ball of wax right now. I would like to get a 
reversal of the Lar Daly ruling. I think that this would come as 
close to it as some of the other recommendations that have been made 
in the bills submitted. However, in my opinion, it does not go far 
enough and it will not permit us to do everything we would like to do, 
in presenting news mon programs of special kinds, but it will elimi- 
nate what at the moment is an almost impossible situation. 

Senator Pastore. And go a little bit further than just correcting 
the Daly ruling? 

Mr. Sarnorr. That is correct. 

Senator Pastore. That is precisely what the junior Senator from 
Rhode Island has in mind. I would rather pass a bill than win a 
debate. After all we have to be practical people here. If we can 
get a joining of an issue here, with the consent of the FCC and get 
something tangible and substantial done, I am all for it. But if we 
are going to break out on civil rights, States rights, and sovereign 
rights, about who is going to set forth the qualifications of candidates, 
whether it will be the Federal Government or State government, I 
am afraid we will get into a hassle which will lead to nothing. Iam 
one of those who likes to cut out all this redtape and sharpen some 
of these issues and get a meeting of minds, both on the part of people 
who have an interest like you, and FCC—I expect to bring the FCC 
back and get into making a little history on what they mean by 
special events. I do hope when I get them here, you fellows will 
come back. So if there is any misunderstanding, we will make a 
record here as to what is meant by special events. I realize it won’t 
have the same broad acceptance as the so-called Hartke bill and I 
repeat again I am not saying anything in derogation or criticism of 
the Hartke bill. And this is the latter part of June and we will be 
out of here I hope about the first week in August. We have to move 
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fast. Because this has not only to pass the Senate but has to go to 
the House and be signed by the President. I think the President 
is going to be interested in how the FCC feels and I think a lot of 
people on the floor of the House and Senate are going to be interested 
in how the FCC feels. And we have got to preserve the philosophy 
of equal time but at the same time, I think we can come out with 
a substantial improvement. That is all I am trying to do, refine this, 
not engage in any debate or arguments with anyone. 

Senator Harrxe. Would you be content, Mr. Sarnoff, to have a 
reversal of the Lar Daly decision ? 

Mr. Sarnorr. I wouldn’t be content but I think it would be an 
important step in the right direction. I think there is more that 
has to be done. 

Senator Harrxe. Are you content at this time, this summer, with 
that ¢ 

Mr. Sarnorr. Yes. I will be most grateful for the reversal of the 
Lar Daly decision as quickly as possible. 

Senator Hartke. I know you will be grateful. 

Senator Pastore. If that is the best we can get, I think Mr. Hartke 
will be satisfied with your answer. 

Mr. Sarnorr. That is what I meant. 

Senator Pasrore. Of course you would rather see the Hartke bill 
but if you couldn’t get that you would like to see some substantial 
improvement. 

Mr. Sarnorr. I think no matter what we get or don’t get, it is 
urgent that we get a reversal of the Lar Daly ruling. 

Senator Hartke. Do you think if that is all you get, Congress will 
feel the job has been done ? 

Mr. Sarnorr. There is always that danger, but I assure you we 
won’t let them get away with that. 

Senator Pastore. If it will make Mr. Hartke happy, I will endorse 
his bill but I hope we pass this amendment to it. 

Any further questions ? 

Thank you very much. Always nice to have you boys here. 

Senator Pasrore. Our next witness is Mr. John Daly. 


STATEMENT OF JOHN C. DALY, VICE PRESIDENT, AMERICAN 
BROADCASTING CO. 


Senator Pasrore. You have taken so many cracks at so many 
people, it isa joy to have you here. 

Mr. Joun Dary. Thank you, sir. May I leave now, I don’t like the 
sound of that. 

Senator Hartke. CanI ask you “What Is Your Line?” 

Mr. Jonn Daty. At the moment I am a little uncertain, sir. 

Mr. Chairman, members of the committee, for the record my name 
is John C. Daly. I am vice president in charge of the news, special 
events and public affairs department of American Broadcasting Co., a 
division of American Broadcasting-Paramount Theatres, Inc., which 
owns and operates the American Broadcasting Co. Radio Network, and 
individual radio and/or television stations in New York, Chicago, Les 
Angeles, San Francisco, Detroit and Pittsburgh. My department is 
charged with the supervision and production of the public service pro- 
graming for the ABC radio and television networks. 
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ABC welcomes this opportunity to express its views on the perplex- 
ing problems presented by section 315 of the Communications Act 
as it is presently written. 

We are thoroughly in accord with the view that this section of the 
Communications Act should be the subject of a thorough review from 
the standpoint of fundamental public policy. 

Such a review must involve extensive study and debate in order to 
assure that modification will accomplish the desired objectives and still 
accommodate the many, and of necessity divergent, social equities in- 
volved. 

However, the ultimate goal of a completely revised section 315 
should not be allowed to divert this committee from the immediate 
resolution of the one urgent problem arising out of this section. Leg- 
islative action is critically necessary in view of the Federal Communi- 
cations Commission’s recent decision to apply this section to regular 
news broadcasts. This decision was as you know reaflirmed this week 
by the Federal Communications Commission. It is in this context, I 
would like to address myself to the four specific pieces of legislation 
before this committee dealing with section 315: S. 1585, S. 1604, S. 
1858 and S. 1929. 

S. 1604 and S. 1929 if enacted would amend the Communications 
Act to provide that the “appearance” of a candidate on a program of 
news or news commentary was not a use of the facilities of a broad- 
cast station within the meaning of section 315 where the appearance 
was not “initiated” by the candidate. S. 1585 is substantially simi- 
lar to S. 1604 and S. 1929, to which I have just referred, except that 
it extends this exclusion to news interview, news documentary, panel 
discussions, debate, or similar type program, as well as regular news 
program. 

S. 1858, the fourth of these bills, likewise excludes from coverage 
of section 315 the appearance by a candidate on a newscast, news docu- 
mentary, panel discussion, debate or similar type program and exempts 
broadcasters from criminal or civil liability as a result of any defama- 
tory or libelous statement made by a candidate for public office unless 
the broadcaster participated in the broadcast with intent to defame. 
S. 1858 also seeks to limit the protection of section 315 to legally quali- 
fied candidates for the office of President or Vice President repre- 
senting political parties of substance and to legally qualified or sub- 
stantial candidates for nomination to these offices. 

Since all four of the bills in question involve exemption from cov- 
erage by section 315 of the appearance of candidates on regularly 
scheduled news and news commentary programs and this is the area 
which most urgently needs remedial legislation, I would first like to 
discuss this problem. The difficulties inherent in applying section 
315 to news broadcast were brought into sharp focus recently by the 
decision of the Federal Communications Commission in the so-called 
Lar Daly case. The details of this case are well known to this com- 
mittee. 

You are also aware that this ruling has been criticized by many 
members of Congress, virtually all broadcasters, as well as the At- 
torney General of the United States. President Eisenhower in a news 
conference said the situation created by the ruling was ridiculous. The 
President’s characterization was reaffirmed this week. It is ABC’s 
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position that this ruling should be nullified by specific statutory 
language. 

The Lar Daly ruling, if sustained, would for example, require the 
grant of equal opportunity, when requested, each time a station re- 
ported a news conference held by a President of the United States 
who was a candidate for nomination or was nominated to succeed 
himself by primary or party convention in an election year, if, in such 
report, the President was televised or his voice was heard. Our objec- 
tion is a very practical one. The Lar Daly ruling would inhibit sta- 
tions in the full performance of their public duty to inform. It would 

rohibit news coverage of events which might otherwise be broadcast 
fneation a participant, or participants, in the event stood as candidates 
for national, State, or local public office. 

For example, we recently telecast live and subsequently by news film 
the groundbreaking ceremony for the Lincoln Center of Perform- 
ing Arts in New York City, at which the President of the United 
States, State officers, and other dignitaries appeared. Let us assume 
this event had occurred during the campaign period. The film would 
then have had to be carefully scrutinized to determine whether any 
of the dignitaries present were candidates for Federal, State, or local 
office. Live transmission would have been virtually impossible. More, 
uncertainty as to who was or was not a candidate might well result 
in news films of the event not being shown at all or, at the very best 
substantial delays would have been necessary. 

The Lar Daly decision squarely places before this committee the 
issue of whether viewers and listeners shall receive as complete and 
factual news coverage as is possible. Only by legislative correction 
can we assure that broadcast stations, in keeping with their duties 
as licensees, shall have the maximum degree of freedom in bringing 
such newscasts to the people. Action is imperative on this problem. 
For the reasons which I have stated, ABC wholeheartedly supports 
legislation leading to its resolution. 

S. 1585 and S. 1858 would extend the proposed exemption from sec- 
tion 315 to debate, panel discusion, and similar type programs, as well 
as programs of news and news commentary. It cannot be denied that 
the possibility of favoritism exists if this further exemption is made, 
particularly since there is a natural tendency in producers of dis- 
cussion and panel type programs to select guests from those nominees 
or candidates who will attract larger audiences because of their greater 
public identification. 

Recognizing these problems, ABC would, however, favor the adop- 
tion of legislation extending the exemption from section 315 to this 
class of programs, if it is not a hazard to prompt action, and the 
rights of all candidates, including those representing minority par- 
ties, are fully protected. This proposal, because of its potentially con- 
troversial nature, must be carefully and thoroughly explored and, 
again we are concerned lest such additional modification of section 
315 delay action on the urgently needed legislation proposed in S. 
1604 and S. 1929. 

Senator Pastore. I applaud you for that statement, Mr. Daly. I 
think that is really the crux, and what concerns me so deeply, and I 
am so happy to hear you say it in view of the fact you have such an in- 
tense interest in the modification of section 315. That is the thing that 
bothers me no end. 
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Mr. Joun Daty. This is actually sir, I think in the larger view, 
there isn’t one of us in the broadcasting area who would not like a 
wholesale consideration and modification of section 315, but at ABC 
we are concerned that this terrible restriction on our ability to cover 
next year’s elections, campaigns, conventions, et cetera, be taken out 
of the way and then we can approach the larger problems. 

Senator Pastorr. And then reappraise the whole situation after 
that is done? 

Mr. Joun Daty. Yes. 

Senator Harrxe. Doesn’t 1858 do exactly what you are asking for. 
On page 5 you say what you want to do, you want it removed if it is 
not a hazard to prompt action and the rights of all candidates, in- 
cluding those representing minority parties. That is the very thing 
you are trying to do here. 

Mr. Joun Daty. Yes, but we want this to be done, sir, only if it is 
not going to be a hazard to prompt action to correct the defects of 
the Daly decision. 

I am very much impressed with the fact that even in this room this 
morning, and the questions which you and Senator Pastore directed 
for instance to Mr. Sarnoff, we find a very substantial area of discus- 
sion, even on the limited question of liability, in the case of libel and 
defamation, under section 315, as it is now stated. Almost every part 
of section 315, if you take it piecemeal, can induce lengthy debate and 
rather substantial opinion, and we are concerned that we should not 
launch ourselves into so broad a modification plan that we wind up 
in the next election year still arguing about what we should do in a 
piece of legislation. 

Senator Harrxer. With all due deference to my colleague from 
Rhode Island, I still don’t feel 1858 is such a broad modification at 
the present time. But let me say this, in regard to these things you 
are talking about, the very thing that happened in the Lar Daly case, 
you did not anticipate when you testified on H.R. 6810. 

Mr. Joun Daty. True, sir, but we had not had any indication then 
the FCC would in effect reverse usage, tradition, custom and inter- 
pretation with respect to news programs. 

Senator Hartke. You had the Blondy case precedent. 

Mr. JouHn Daty. There is one previous ruling by the FCC, involv- 
ing similar circumstances, in which the FCC held news programs were 
not to be interpreted as susceptible to application of 315. 

Senator Hartke. In fact it can be said possibly the Daly case is the 
reversal of the Blondy case. But if you are going to try to give this 
coverage in 1960, all you will do now is get back to a basis where 
strict newscast, according to what you are asking for here, is going to 
be within the coverage, without the coverage. 

Mr. Jonn Daty. Will be without the coverage. To me that is so 
critical to the proper functioning of the responsibilities of our indus- 
try to inform the public next year, it should be taken care of imme- 
diately. I commend, sir, the courage of those men, including yours, 
who will attempt to draw down and define in legislation an equitable 
solution to the problem, of finding candidates, minority candidates. 
But I recognize it as an extraordinarily complicated area and think 
your legislation is certainly an advance up the road to a solution to 
the whole problem of 315. But I think it is susceptible of a great deal 
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of discussion, debate and I am afraid we won’t have any legislation 
by next June. 

Senator Harrkxe. Let me ask you, say for the moment of letting me 
worry about the possibility of passage in the Congress, and you wor- 
rying about the idea about. how to give the American people the most 
information on the election in 1960. 

Mr. Joun Datry. That, I think, is what. we are driving at, Senator. 

Senator Harrxe. Isn’t that the real problem ? 

Mr. Joun Datry. I think what we want to do is give the American 
public the most information we can about the elections in 1960. We 
have lived with the interpretations of section 315 for a long time. 

Senator Harrne. Do you feel you have been able to adequately 
present the election campaigns as 315 is written ? 

Mr. Joun Daty. I feel that under 315 as written and as it has been 
interpreted we have been inhibited to some degree in the coverage, but 
we have over a long period of time worked out at least a modus vi- 
vendi which has made our coverage adequate. If the Lar Daly deci- 
sion is not overruled, we cannot possibly cover next year’s elections. 

Senator Harrxs. In relation to the present attitude which has been 
prompted as a result of the Lar Daly decision, is it not fair to antici- 
pate that any minority or fringe or nuisance candidate in 1960 is 
going to be pressing his point, in every one of these fields, which is not 
strictly within the definition of whatever point you make of news- 
casts? Isn’t that what you are faced with, in 1960, something more 
than you have ever been faced with before? 

Mr. Jonw Daty. I think we are faced with the same problems, pro- 
vided there is a specific statute which relieves basic regular news 
operations from the application of 315. 

Senator Harrkr. Let me ask you: Wouldn’t you come down then 
to the point where a newscast. and a news commentary might present 
such a complicated interpretive problem under these suggestions that 
you are going to have a complete restriction upon the type of coverage 
you are going to have in the 1960 campaign? 

Mr. Joun Daty. No, I don’t believe so, sir, because I think the 
basic newcast and news commentary, by their fundamental design, 
do not offer any serious problems of interpretation, if regular news 
programing is excluded from the application of 315. I don’t see this 

raises any great problems, once we are relieved of the application of 

315 which suggests that normal news coverage, because we put the 
face or voice of a candidate for Federal, State, or local level on a 
newscast, we have to supply an equal opportunity to all his opponents. 
You see the construction of the programing, in this area, is such, 
that I think we have in the bare bones of the bill which would 
exempt regular news programs and commentary from the applica- 
tion, I think we have such simple language here we do not im- 
crease our present burdens once this Lar Daly decision is taken 
care of. 

Senator Harrxe. And you are content to reverse the Lar Daly de- 
cision and that is sufficient. 

Mr. Joun Daty. Content, I don’t think that. is the right word, 
Senator. 

Senator Harrxe. Let. me ask you: Are you content at this time to 
merely reverse that. decision ? 

Mr. Joun Daty. Yes, sir. 
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Senator Harrxe. That will satisfy you? 

Mr. Joun Datry. Our position is, this is so critical this must be done. 

Senator Harrxe. I grant you that. 

Mr. Joun Daty. And we will be content if this is all we can get. 
And we have some very grave reservations that we will find our- 
selves in very great trouble if it is the sense of this committee we 
should try to get more, at the present time. 

Senator Harrxe. Then I don’t think the American people have 
any right to complain from ABC, as to the type of coverage they 
give in the campaign. 

Mr. Joun Daty. I don’t think, sir, if this is to suggest our cov- 
erage is not adequate or equal to that of every other element of our 
media, Iwould have to protest the statement. 

Senator Harrxe. There is an implied implication you are content 
to give a news coverage strictly. 

Mr. Joun Daty. No; it is the implication we want to get our news 
programing free of the dire problems which the Lar Daly decision 
raises, and we will continue as we have for lo these last 10 years 
or more, since we have been a network on our own standing, giving 
adequate protection 

Senator Hartke. Do you feel the television and radio industry 
can police itself and its responsible industry at this time? 

Mr. Joun Daty. Yes, sir. 

Senator Harrxe. But yet you are content to reverse the Lar Daly 
decision in view of the national presidential campaign coming up? 

Mr. Joun Daty. In view of the terrible dangers to the proper func- 
tioning of our media and the public information responsibilities it has. 

I am content to reverse the Lar Daly decision, in fact I think this is 
so critically necessary, that I would be content with that if it meant it 
took another 5 years to get. a further modification of 315. 

Senator Harrxe. Frankly I would hope that the television and radio 
industry would look at their responsibility to the public, and in, I 
would say, a deeper vein than merely being content to give the news. 

Mr. Joun Dany. So we do. Actually when I have concluded my 
statement—— 

Senator Harrxe. Then I will defer on this, all right. 

Senator Pasrorn. I hope we don’t get the impression here that any- 
one who doesn’t stand for the Hartke bill as presently written is anti- 
social. I think Mr. Daly made it abundantly clear that what he is 
saying here is while he would like to see these broad revisions made 
in due time, he wouldn’t want to jeopardize the chances of getting 
something done immediately on a pressing thing which has hand- 
cuffed the industry to no end. 

As it stands now, look at the horrible, ridiculous situation we are 
confronted with. The minute they show a newscast and a candidate 
appears on that program, even incidentally, a serious question is raised 
as to whether or not a violation is being made of section 315, unless 
they give equal time to an opposing candidate. Now I think I fol- 
lowed you, Mr. Daly, very, very attentively and repeat again I ap- 
plaud you. This is in fortification of the fears you have expressed. 
We have had, the majority, the majority opinion of the FCC, to the 
effect that they do not approve the Hartke bill as presently written. 
os where that would lead. us on the floor of the Senate, I don’t 

ow. 
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Now, I think that knowing Mr. Daly the way I do, and realizing 
the fact that he is the vice president of the American Broadcasting 
Co., it wouldn’t hurt him one bit—and I don’t think it would violate 
his sensitivity, if we repealed 315 entirely. But the fact of the matter 
is he recognizes the big problem of equal time, he realizes the fact 
there are many people who are not as flexible as we are in this issue, 
and I think the position that you take today that while you would 
like to see the Hartke bill very carefully studied and very seriously 
considered, your immediate concern is, at the moment, to get this Lar 
Daly decision rectified and you don’t want to take any chances that 
that might be interfered with in any way. 

Mr. JoHn Daty. Yes, sir. 

Senator Pastore. That is strictly the position taken by Mr. Daly 
and I don’t think it is because he feels his station is satisfied to ren- 
der a lesser service to the public than CBS or NBC. 

Mr. Jonn Day. Let me put it this way, if I may. 

This is a highly competitive industry I am in and to the degree 
that the statute gives us liberty to operate, ABC automatically and 
forever will be fighting tooth and nail to do a better job of campaign 
election coverage than CBS and NBC can possibly do. 

Senator Harrke. For the sake of making it a little easier, let’s as- 
sume that Vance Hartke would withdraw §S. 1858 completely from 
the record. Are you content then with just a mere revision of that 
decision and no other suggestion to this committee than the repeal of 
the Lar Daly decision. I think this is a vital thing because I don’t 
think we are even up even when you repeal the Lar Daly decision be- 
cause of the implication that is bound to follow that minority candi- 
dates feel they are going to be able to push their point further and 
further and with due respect they are entitled to contend and believe 
that the Federal Communications Commission is going to support 
their contention. 

Let me make it clear that I am not criticizing the Commission in 
its decision, because I think they interpreted the law as they saw it. I 
think this isa real danger. 

Mr. Joun Dary. Let me say to that point, Senator, once the Lar 
Daly decision has been rectified so our news operations are once again 
free to perform in the fullest possible degree, their obligation is to 
inform the public, I would hope that the minority candidates would 
increase their activity and press their rights under 315 assiduously. 
Because I am sure this would compel you, even though you were busy 
in many other areas, to press forward the modifications which you 
laid down and which you so solely wanted made as a matter of legis- 
lation with respect to 315. But, first of all, I want to be sure that 
next year we can operate as a news media. 

Senator Harrke. I agree with you. 

Senator Pasrorr. Now, Mr. Daly, if the Hartke bill were the law of 
1948, when we had a Dixiecrat candidate, under this bill, the provi- 
sions of this bill, a Dixiecrat candidate would not have been entitled 
to equal time, because you would have not had any precedent for the 
number of votes required to qualify a candidate from past history. 

Mr. Joun Daty. You had the previous elections, which would have 
determined that. 

Senator Harrxe. Unless you had 200,000 signatures. 
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Mr. Joun Dary. Yes. 

Senator Pastore. Now, you realize the ramifications that would be 
created on the floor of the Senate if a proposition of that kind came 
up? 

Mr. Joun Daty. This is one of the concerns we have. I go to this 
point further, in just the issues of argument that can arise out of the 
specifications, the successful drawing up of stipulations which would 
determine candidates of substance. I think it is an area that sorely 
needs action, and I think it takes courageous men to approach it. It 
is an extremely difficult area. And the interests of these 50 States 

Senator Harrxe. I would like to point out for the record at this 
time that Senator Thurmond, who was a Dixiecrat candidate, has en- 
dorsed and is cosponsor of 1851. 

Mr. Joun Datry. I noticed that and think this reflects the fact that 
Senator Thurmond is of the mind that the gathering in of 200,000 
signatures in the case of nomination, or 600,000, is not an insuperable 
obstacle. The gathering in of the signatures is not. 

Senator Pasrorr. But it is a participation on the part of the Fed- 
eral Government in stipulating qualification of candidates, which is 
not in accordance with the Constitution of the United States. Weare 
getting into a new field and that issue alone could consume 5 weeks. 
- Mr. Joun Datry. And this is what we are concerned with. And 
this is a digression. I don’t know that the corrections in the areas of 
minority candidates, splinter candidates, and their activities, can 
necessarily effectively come from legislation which is considering the 
degree and area of control by the Federal Communications Commis- 
sion of broadcasting and television stations. It may well be the ap- 

roach which will resolve our problems, as well as the general prob- 

ems that arise out of splinter candidates and minority groups, will 
come from something like the English system, where there will be a 
required bond posted. 

When we were in the last election, 15-odd minority candidates 
polled just barely over 400,000 votes out of a total in excess of 62 
million, if there was a requirement in election governing, generally 
governing candidates and their qualifications that a bond be posted 
and such bond would be forfeited in the absence of the exact amount 
of votes, perhaps that will resolve the problem. But one thing I 
know, having read your bill and having welcomed that you wanted to 
do something about a general modification of 315, about 8 of us sat 
around in the room and we were back and forth for 2 hours, thinking 
of the problems we would individually be able to bring up, as a mat- 
ter of debate, because you get into the qualification, the right of 
States, the right of the Federal Government, invasion of State rights, 
which is such a delicate issue now. 

Senator Harrxe. It is just hard for me to conceive of how any 

erson could be more zealous in his protection of States rights than 
enator Thurmond. 

Mr. Jonn Daty. I am sure he is, but in the terms of your legislation, 
Senator Thurmond must have no doubts in his mind that the problem 
of gathering in 200,000 signatures for the Dixiecrat Party would not 
have been a problem. It would have been easy. 

Senator Harrke. I have been with him on other committees and 
it doesn’t seem to me—he is a very zealous individual and very sincere 
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in the feeling that protection of States rights should be paramount 
in every issue, whether we agree with that position or not. I think 
he is very sincere in this approach and I do not doubt one iota he 
would pursue it as a matter of principle and not as a practical problem 
in any case. 

Mr. Joun Day. This I am sure of, Senator. I merely said when 
you get to the complex question of defining candidates or nominees of 
substance, you do cross a great many highways and you are going to 
have todebate and discuss these and it is going to be time consuming. 

Shall I continue with the statement ? 

Senator Pasrorz. You may proceed. 

Mr. Jonn Daty. Turning to another topic—the liability of broad- 
casters in civil or criminal proceedings for defamation during politi- 
cal broadcasts—ABC believes subsection (d) of S. 1858 provides 
much needed legislation to remove an area of ambiguity from the pres- 
ent section 315. Subsection (a) of section 315 as it is presently written 
provides that licensees shall have no power to require changes in ma- 
terial broadcast, pursuant to section 315. The logical corollary would 
seem to be that since broadcasters have no right to require changes in 
material which it is in the public interest to broadcast they should 
not. be liable in civil or criminal proceedings for defamatory state- 
ments which form a part of such material. This concept, however, 
is not specifically spelled out in the section and congressional intent 
should be made clear. 

In addition to the portions of S. 1858 which I have discussed, 
this bill contains two other sections on which I would like to offer 
testimony. These deal with circumstances under which a licensee 
would be required to give time to a candidate for the office of Presi- 
dent. or Vice President or to a candidate desiring nomination to these 
offices. Today the tremendous impact which radio and television have 
on our electoral process is a recognized fact. This is particularly true 
in national political campaigns. In view of this, it is our feeling that 
great care must be used in modifying the guidelines which have de- 
veloped over the years under the present law. In 1956 we stated wth 
respect to H.R. 6810 a bill to amend section 315: 

Under section 315 as presently construed, each candidate for office knows 
that with respect to use of broadcasting facilities he will be accorded similar 
treatment as his opponent. While the political scene is as presently constituted 
with two major parties, it may seem of less importance that candidates of 
parties who represent fractional interests in our country be accorded the same 
opportunity as those representatives of the major parties. It is, however, 
impossible to foresee that this situation will always remain and the possibility 
of a third party is ever present. The broadcaster should not be put in a posi- 


tion where he makes the decision that the third party candidate is of less im- 
portance than the candidates of the two other parties and therefore need not 


be given equal treatment. 

This quotation expresses our present attitude toward legislation 
making fundamental changes in this section. While section 315 may 
need review looking toward modification and change, any basic modi- 
fication of this section must protect the rights of all present and pos- 
sible future political parties and most important be practical in its 
operation. 

In this context we have doubts concerning S. 1858 in its present 
form. Under proposed section 315(a), a licensee who gives time to 
one nominee for the office of President or Vice President must give 
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fair and equal opportunity to the candidates for these offices of a 
political party that polled 4 percent or more of the popular vote in 
the last presidential election, or whose candidacy is supported by 

titions filed under the laws of the several States, containing a num- 
foe of valid signatures equal to 1 percent of each popular vote. 

If, at some future time, a new third party were to be formed, it 
would not, by definition, meet the first test. In the last presidential 
election there were 61,651,385 votes cast. This would mean to meet 
the alternate test the party would have to file petitions containing 
over 600,000 valid signatures. While the collection of the required 
signatures, may not prove to be an insuperable problem, we have 
concern over the complexity and availability of the machinery to 
substantiate the validity of the signatures if challenged. 

The same problem might, of course, be presented by the portion of 
the proposed 315(b) under which the filing of petitions containing 
200,000 valid signatures constitutes one test for determining whether 
a candidate for nomination to the office of President or Vice Presi- 
dent is “substantial.” 

Therefore, with an election year approaching, we have serious res- 
ervations regarding those sections of S. 1858 which establish restrictive 
criteria to determine who are to be considered candidates or candi- 
dates for nomination under section 315. 

Senator Pastore. In other words, do you understand the provision 
to be that while the signatures may not be required, to legally qualify 
a candidate to run as the head of a third party, the fact of the matter 
is that if he wanted equal time, that is the time he would have to go out 
and get the signatures. 

Mr. Joun Daty. Yes; I think this is an interesting area, because 
we certainly cannot in legislation affecting the control of radio and 
television 

Senator Pastore. In other words, you are not discussing the basis 
here of qualifications of a third party candidate, insofar as becoming 
a candidate for office; this is merely a qualification to become qualified 
to receive equal time. 

Mr. Joun Datry. That is right, sir. 

Senator Pastore. In other words, if a splinter third party were 
formed in the United States of America, as we had the situation in 
1948, regardless of whether or not that requirement was made for a 
person to become a lawful candidate, the fact of the matter would be 
that in order for him, in the future, to get equal time on radio and 
television, he would have to think of that in the beginning and go 
out and get these signatures only for the reason of enjoying the 
privilege of equal time? 

Mr. Jonn Daty. Yes. 

Senator Pasrorr. Am I wrong on that, Mr. Hartke? 

Senator Harrxe. Partly wrong. Let me ask you a question to 
clarify this. Do you feel this same requirement. does not necessarily 
then apply to newscasts, is that right ? 

Mr. Joun Dary. Right. 

Senator Hartke. What is the distinguishing feature? 

Mr. Joun Dary. Between newscasts and a political broadcast? 

Senator Harrxe. Yes, sir. 

Mr. Joun Daty. Well, you go first of all to the issue of complete 
control and initiation of content, concept and program format. A 
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newscast, by the tradition of the industry, will represent a qualified 
news person, who is making a report, using such instrumentalities of 
reporting as are available to him of the happenings of that particular 
day. He would not espouse a cause or have public identification as 
espousing a cause. He would be reporting and interpreting the daily 
developments. 

Senator Harrxe. Now you believe then, as I understand what you 
are telling me—and I want you to correct me if I am wrong—what 
you are telling me in substance is really that this is as far as you want 
to go? 

Mr. Joun Daty. No; what I am telling you in substance, sir, and 
I would repeat it again: This is so critically necessary that I feel it 
should have priority over every other desire we may have with respect 
to section 315. What we really want is a complete review and redraft- 
ing of section 315. But we recognize it is going to take a lot of study, 
debate, and time. You see, I go back to the point which I raised a 
moment ago, although it is a digression from what we are here for. 
Perhaps the stipulations for the qualifications for office, if correct,, 
would take care of our problem of determining who is to be consid- 
ered a candidate of substance or 4 nominee of substance. 

Senator Pasrore. On that point, Mr. Hartke said I was partly 
wrong. Where am I partly wrong in the interpretation I made? | 
would like that in the record. 

Senator Hartke. To the extent that a person, as I understand 
what you are saying, you have to do this solely for the purpose—— 

Senator Pastore. I said if there was no requirement for signatures, 
to become a legally qualified candidate, under your interpretation, 
once that person became qualified, he would have to go out and get 
these signatures, in order to be considered for equal time. Am I 
wrong or right in that ? 

Senator Harrke. You are right in that, except that this would not 
make him a substantial candidate. He would probably add 200,000 
votes to the total overall vote of 62 million. 

Senator Pastore. The point I am making is we are setting up a 
qualification to enjoy equal time which is different than the qualifiea- 
tion that might be the law for qualification of that person to become 
a candidate. 

Senator Harrxe. That is right, 

Senator Pasrore. All right. : 

Mr. Joun Daty. As you know, Senator, the States in their great and 
good sovereignty, have laws or stipulations on qualification for can- 
didacy that are as various as a woman’s whims. 

Senator Harrxer. There is no question about that. But the point is 
here you have a situation where there is no question about Lar Daly 
also in this particular case, that he was a legally qualified candidate, as 
T understand it. 

Mr. Joun Daty. A legally qualified candidate, yes. 

Senator Harrxe. And you are asking the Congress at this time 
to reverse that decision ? 

Mr. Joun Daty. No, I am asking the Congress, because I think it 


was always its intent, and now, leading back again to the original 


ruling in the sense of news programs by the FCC, I am asking the 
Congress to make sure our general basic news operation is not affected 
by the application of 315. 
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Senator Harrxe. I assume you are asking at least to have legisla- 
tion passed which would, as you say, correct the situation as it exists, 
under the interpretation ‘by the FCC in the Lar Daly decision ? 

Mr. Joun Daty. Yes, sir. 

Senator Harrxe. But you still recognize he was a legally qualified 
candidate ? 

Mr. Jonn Daty. Oh, yes, this is part of our problem. 

Senator Pasrore. I was merely addressing myself to presidential 
and vice presidential candidates. That requirement is not applicable 
tothe mayoralty of the city of Chicago. 

Mr. Joun Dany. But at the root of it, if I might say, is something 
we have run into over the years and have been surprised when we get 
a request at the State or local level for an equal opportunity under 
section 315 and consider it absolutely impossible that the individual 
involved could have qualified for the office he is running for. We 
find the State laws governing this area are so various; in some States 
you just sneeze and - you are a qualified candidate, you know. 

Senator Pasrore. That is a dramatic way of putting it, but I would 
like to see the State. 

Are you familiar with the provision that was proposed by the FCC? 

Mr. JoHn Datry. Yes, sir. 

Senator Pastore. What is your observation as to that ? 

Mr. Joun Dary. I was very impressed with your feeling that if 
this committee could go before the Senate and say the FCC proposed 
this change, it would be received, perhaps, with more warmth than 
others. I would be perfectly willing to take that wording, I will say, 
at the same time that we will take it and then we will accept that we 
are going to spend some very interesting hours determining what a 
special event is. But there is enough latitude there so it might well 
achieve some of the at least marginal areas of the expansion of the 
political coverage. 

Senator Pastore. What I would propose to do, if it is satisfactory 
with the rest of the committee, to arrange a public meeting here, 
representative of the Justice Department, FCC, who can speak with 
authority, and the representatives to the broadcasters, to go a little 
bit into what is meant by all parties concerned on this special event 
so that we would have some kind of historical background in order 
to clear the record when this question might arise in controversy. 

Mr. Joun Datry. There is some guidance, Senator. We have a 
director of news and public affairs, for instance, and a director of 
special events and operations. By tradition, we have—surely it is a 
subjective idea—of what a special event is, as differentiated from 
public affairs. I don’t think that this would be the hardest interpreta- 
tion to try to reduce to language, but it would offer problems. 

Senator Pastore. I think if we spelled out some background and 
history on what at least the FCC means by special events, we could 
get into whether or not that would mean a debate, if it could be ar- 
ranged, between two presidential candidates, or a panel discussion 
between two candidates far the presidency might be included 
within the aiabing of special events, to overcome some of the mat- 
ters discussed in the Hartke bill. 

Mr. Joun Daty. But you see, here again—and this is why the Sen- 
ator faced such terrible burdens when he moved on a broad front 
in the legislation—the debate would be public affairs in my depart- 
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ment, not a special event. I can think of another instance where we 
could apply both terms. I forget the name of the place, but usual] 
the presidential candidates of the major parties go out into the Mid. 
west, where they have a tremendous harvest festival, as I have always 
called it, a plowing contest, a big basic major campaign speech is 
made on the scene there. Under our interpretation of special event, 
the head of the department could argue this is a special event, 
this is an annual occurrence at which there are all kinds of contests 
which draw thousands of people from the surrounding countryside. 
But the public affairs department would say the speech is public 
affairs, and this should control. This is a problem we have. 

Senator Pastore. Wouldn’t that be a newscast as well? 

Mr. Joun Daty. We could give news coverage to it with news film, 
and/or using tape on direct live transmission. But again this is why 
it is so critically necessary we move on the Lar Daly front. The news 
coverage should have nothing to do with any interpretation of political 
value or lack of value of a person in such an event. 

Senator Pastore. Even if the words “special event” jeopardized 
the chances of passing a bill that would modify the Lar Daly case, 
you would even suggest that that be forsaken as of the moment in 
order to protect the other ? 

Mr. Joun Daty. Yes, sir. 

Senator Pasrorr. I don’t see how you could be more liberal. 

Mr. Joun Daty. Should I continue with the statement, Mr. Chair- 
man ? 

Senator Pastore. Yes. 

Mr. Joun Datry. The importance of the policy considerations un- 
derlying these sections and their complexity indicate that considerable 
time will be necessary to achieve a fair adjustment of the rights of all 
involved. We believe that the controversy which would arise concern- 
ing these sections would have the practical effect of preventing effec- 
tice action on the immediate problem created by the Lar Daly 
decision. 

S. 1858 also employs a new standard regarding the use which must 
be afforded under section 315. The present act requires that equal 
“opportunities” be given S. 1858 talks in terms of fair and equal op- 
portunity. Is this phrasing meant to differentiate between fair and 
equal opportunity and the present equal opportunity? It would ap- 
pear they are one and the same. However, if this committee elects to 
report favorably on S. 1858, there should be a clear expression of what 
was intended on this point. 

In summary and conclusion, ABC would welcome legislation such 
as is proposed in S. 1858 exempting broadcasters from liability for 
defamatory statements made in the course of broadcasts under section 
315. We have reservations regarding those sections of S. 1858 which 
establish new criteria for nominees and candidates for the offices of 
President and Vice President under section 315. We also have reser- 
vations concerning the portions of S. 1858 and S. 1585 which would 
exempt. debates, panel discussion and similar type programs from the 
purview of section 315. We feel that legislation on both these points 
must have a great deal of further discussion and study. 

We strongly urge that this committee report favorably on S. 1604 
and S. 1929. Either of these bills if enacted into law would restore to 
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the vital electronic media the ability to fulfill their duty, responsi- 
bility, and obligation to serve the people of the United States of 
America. Our highest duty as broadcasters is to inform the public. 
We cannot fulfill this duty without your assistance. 

Senator Pastore. Thank you very much, Mr. Daly. 

Senator Hartke. Can I ask one question? I cannot, for the life of 
me, see how you can make the statement such as you did, which I 
think is perfect, as fine a statement as I have ever seen, that these 
would restore to the vital electronic media the ability to fulfill their 
duty, responsibility, and obligation to serve the people of the United 
States of America, and “our highest duty as broadcasters is to inform 
the public.” 

I cannot see how you are going to be able to inform the public, in 
view of the implications and the things that are going to happen in 
this Lar Daly decision, and you are going to see these minority candi- 
dates put a further restriction on the broadcasting industry, and I 
think this is bigger than the broadcasting industry. I think the peo- 
ple are entitled to know about these major candidates in this next 
election. 

Mr. Jonn Daty. I thoroughly agree with you, sir, and ideally I 
would like to see a brief piece of legislation correcting the Lar Daly 
decision, and the immediate introduction of legislation to completely 
modify section 315. But we have an obligation to serve the public, 
and I do not want to risk this obligation being completely frustrated 
because we are still in debate on the larger areas of modification of 
315, when the election year comes. 

Senator Harrxe. And the closer you get to the 1960 election, the 
more frustrating the debate is going to be. 

Mr. Joun Datry. This, I think, is true. And I also agree that the 
splinter candidates are going to be more active than they have been. 
But I would say for some time we have been living with this chimera 
for a good many years. Once we are restored to the proper freedom 
of general news operation, no splinter candidates can think of any 
damages we haven’t heard of before. 

Senator Pastore. Thank you very much, Mr. Daly. 

Our next witness is Lar Daly. 

Is he here ? 

Mr. Lar Day. Senator Pastore, I request a recess until 2 o’clock. 
It is too late now and I will require 2 or 3 hours’ testimony. 

Senator Pastore. You have a statement here of a page and a half. 

Mr. Lar Daty. I can explain that. My machine broke, and I 
couldn’t get it ready in time. This issue is of extreme importance to 
the people, not only to the broadcasting industry, and I would like at 
least 2 hours, Senator. 

Senator Pastore. Are you going to make the speech there or are you 
going to come up here? 

Mr. Lar Daty. No, am not. But I request a recess. 

Senator Pasrorr. There is no need to come here with a chip on 
your shoulder. 

Mr. Lar Dary. I am not coming here with a chip on my shoulder 
at all, Senator. 

Senator Pastore. Will you listen for just a minute. Please sit 
down. We were here this morning until 1 o’clock. We came in here 
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to serve the commitment we already had. [If it is going to take you 
15 hours to give an intelligent presentation, we are going to make the 


time for it. 
But no man is going to come in here and threaten this committee 


how long it is going to stay here to listen to anybody, because he 
thinks what he has to say is more important than any body else. Now, 
all I have got to go by is a statement that you sent up to the desk. 
Now as I looked at that time, it looked like a short one so I called 
upon you to come forward and testify. 

Now you say you have to take 3 hours. Do you think it is going 
to take 3 hours to tell us about section 315. So let’s get started and 
we will listen to you until 1 o’clock and if it is necessary to come 
back at 2 o’clock, we will come back. 

And if it is necessary to come back at 12 o'clock, we will come back 
at 12 o’clock midnight. But we won’t stand for anybody coming here 
and waving their hands at us and threatening this committee. 

We won't take that from anyone. We are “here to serve, not to be 
threatened. 

Mr. Lar Dary. I completely object to your use of the word 
“threaten.” No one threatened you or any members of this com- 
mittee. 

Senator Pastore. Well, you did say that we have a greater interest 
than the broadcasters. What gave you the notion we are here to serve 
the broadcasters ? 

Mr. Lar Daty. I merely requested a recess until 2 o’clock. It is 
12 :30 now. 

Senator Pastore. That is all right. Are you so tired that you can’t 
testify for 20 minutes / 

Mr. Lar Daty. I am not tired, but I thought everyone else in the 
room was. You have been here since 10 o’clock. 

Senator Pasrorr. So long as Mr. Hartke and Mr. Pastore are not 
tired, I think we can get along. Anybody else that gets tired, they can 
do what they please. 

All right, Mr. Daly, we will hear you. 


STATEMENT OF LAWRENCE JOSEPH DALY, CHICAGO, ILL. 


Mr. Lar Darty. Now, Chairman and Senators, I would like the 
reporter to enter into the record everything of my prepared state- 
ment, beginning with the fourth paragr aph and starting with the 
words “Acc ording to Broadcasting magazine.” 

Senator Pastore. Allright. Upto what point? 

Mr. Lar Daty. To the end. It is very short from there on. 

Senator Pastore. All right, without objection it is so ordered. 


Mr. Lar Daty. Excuse me, Senator. I want to have my whole 





statement entered in, but a paragraph 


Senator Pastore. Before you do that, merely identify yourself for 
the record. 

Mr, Lar Day. I mean, Senator, I stutter on certain consonants if 
I speak slowly so I don’t want to take up the committee’s time. I 
don’t want to read paragraph 1, 2, or 3, and I would like the rest put 
in as a matter of course. 

Senator Pastore. All right, sir. 
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(The statement follows :) 


STATEMENT OF LAR Day, CHIcago, ILL., MADE TO COMMUNICATIONS SUBCOM- 
MITTEE OF THE SENATE, AT HEARING HELD JUNE 19, 1959, STATEMENT PREPARED 
JUNE 16, 1959 

FOREWORD 


This prepared statement will necessarily be brief. The author does not have 
a copy of S. 1858 in his possession. None was included in the June 4, 1959, 
reply letter to author’s counsel’s letter of May 27, 1959, wherein copies of 8. 
1858 and other relevant bills were requested. Comment on S. 1858, made here- 
in, will be based on the substance of Senator Hartke’s bill as stated in Broad- 
easting magazine of May 11, 1959 (p. 28). This magazine styles itself as the 
“News Magazine of the Fifth Estate.” Some persons refer to it as the “Bible 
of the TV-Radio Industry.” The author believes it to be the “unofficial voice” of 
the major TV-radio networks generally, and of one TV-radio network in 
particular. 

At his appearance before the subcommittee on June 19, 1959, in Washington, 
D.C., the author will detail and enlarge, by oral testimony, the salient reasons 
relevant to the statement below as to why S. 1858 must not be made law. 

My full Christian baptismal name is Lawrence Joseph Daly. I reside at 
844 West Vermont Street, Chicago, Ill. I am a citizen, registered voter, prop- 
erty owner, husbandman, father, head of a family, and am sui juris, never 
having been convicted of a felony in any State or Federal court. Since 1940, I 
have been in business for myself under the name of American Stool & Chair 
Co. I am the sole owner and operator and only employee in my business. I 
am a jobber and repairman of stools, chairs, tables, and booths, to taverns, 
restaurants, churches, schools, clubs, and homes. I am known politically under 
the first name of “Lar.” This is a contraction or nickname of the Christian 
name of Lawrence, and was popularly used in the Ireland, England, and Scot- 
land of 50 or more years ago. It was my father’s popular nickname. I am a 
legally registered voter under the name of “Lar (America first) Daly” in the 
city of Chicago, county of Cook and State of Illinois. Whenever legally pos- 
sible, I file as a candidate for public oflice under the name of “Lar (America 
first) Daly.” This is to lend emphasis to the political doctrine I espouse known 
as “America’s interests first in politics.” Though flexible in its application to 
changing world political conditions, it is immutable in the fixed rigidity of its 
principal point, which is, “That America can defend itself and the whole 
Western Hemisphere alone and does not necessarily need the help of any other 
country.” This can literally be taken to mean a present-day reaffirmation of 
the basic political foreign policy expressed in the Monroe Doctrine. It does 
not mean, as certain well-meaning but misled, Christian groups assert, a negation 
of the moral principle and obligation embodied in the universal applicability 
of Christian charity and justice to all people. It does mean a rejection of the 
idiotic political policy that America must forever play the role of a “‘wet-nurse 
policeman” in trying to settle the constant political arguments and sporadic 
wars between countries outside the Western Hemisphere. 

According to Broadcasting magazine, S. 1858 exempts TV newscasts from the 
equal opportunities provision of section 315(a) of the Communications Act of 
1934. This gives TV licensees the power of subjective determination in its 
rawest sense. Politically, subjective determination is identified with absolute 
tyranny. It is necessary to a political tyranny’s governmental dominance and 
perpetuity. It is completely abhorrent and rejected by all free representative 
political societies. It follows that its right of use must never be possessed, in 
a political sense, by enormously influential public opinion creative media, such 
as television and radio networks and stations, which employ the free public 
airwaves for their very existence. They are, by right and justice, licensed to 
operate as private business concerns for financial profit only by the sufferance 
of the Federal Government in the name of all the American people. America 
is one of the very few countries, having a free representative Government, 
where such private ownership for financial profit of the TV-Radio Industry is 
permitted. 

S. 1858 also proposes the U.S. Congress defining the legal definition of what 
constitutes a “legally qualified candidate” for President of the United States, 
in the presidential preferential primaries and general elections, held within the 
States of this Federal Union. This is so obviously unconstitutional on its face 
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that the Federal courts of original jurisdiction would render the legislation 
null and void immediately upon presentation for interpretation as to legality. 
Article X of the amendments to the U.S. Constitution reserves and quarantees 
to the supposedly sovereign States alone the right of absolute supremacy in all 
matters pertaining to elections held within their respective State borders. 
Naturally, this includes the right of a State to exclusively define in the State 
election code the applicable requirements to be met by a citizen who seeks to 
attain the status of a “legally qualified candidate” for President of the United 
~— in a State’s presidential preferential primary, or in the State’s general 
election. 

8S. 1858 proposes to exempt TV and radio stations from any libel financial 
responsibility, wherein “use of their facilities” is made by candidates for pub- 
lic office. This exemption, generally, is consistent with the principles of freedom 


and justice. However, one possibility of criminal abuse could arise which 
merits serious consideration. It pertains to newspaper or magazine ownership 
of a licensee. Newspapers in America are in politics. 

Senator Pastore. On the other point you raised, let that not concern 
you at all. If we all relax here and don’t get nerved up, I think any 
one of us has a little difficulty in expressing ourselves around certain 
words if we get a little emotional. If we relax, maybe it becomes 
easier. The air isclear now. You just sit back and smoke and talk 
and we will listen. 

Mr. Lar Dany. Senator, to begin with I object to the use of the 
words “horrible” and “terrible” and “ridiculous” in respect to the 
February 19 ruling of the Federal Communications Commission which 
is the voice of the U.S. Government in the issue and because an indi- 
vidual, no matter what his dignity or station, uses the word “ridicu- 
lous” it means nothing at all. 

It is merely an expression of an individual in respect to the matter, 
and in this particular instance, I would say that the individual who 
used the word “ridiculous” knows practically nothing about section 
315. 

And I believe I am far more qualified than he to talk about section 
315 of the Communications Act of 1934. Secondly, Senator Pastore, 
I object to the Attorney General of the United States sticking his 
snout into this matter in any way whatsoever because I believe if is 
the duty of the Attorney General of the United States to represent 
the United States of America in all legal matters and I believe that 
the Federal Communications Commission is the United States of 
America and that those seven Commissioners who were appointed by 
the President are able to think for themselves and arrive at a logical 
conclusion when presented with a set of discoverable facts. 

Senator Pastore. That may be so, Mr. Daly. That is your point 
of view. But Mr. Dill, who was the author of section 315, said here 
yesterday he never intended the law to mean what the Commission 
interpreted it to mean, under the situation you brought up, and that 
he agreed with the decision of the Attorney General with respect to 
that. 

Now all of these people can be wrong. I don’t think it is a question 
of anybody putting their snout into somebody else’s business. They 
have a responsibility and they have a right to become involved and 
engaged in these matters. } 

Now you may not like it. You may be right and someone else may 
be wrong. But after all, this is America. They have a right to call 
it ridiculous, as much as you have a right to call it lies. And I have 
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a right to call it a horrible situation as much as you have the right 
to call it a fine situation. 

But that doesn’t mean that you are right and I am wrong or I am 
right and you are wrong. Those are expressions we use. We hope 
that one thing will evolve from this hearing that will clear the air 
on this and do what is right in the public interest. 

We have no bones to pick here one way or the other. We are repre- 
senting the public. I want to see the right of equal time protected. 
We are getting into this case and it has been brought out here that 
this is going to eliminate certain newscasts to the advantage of the 
people if this interpretation of the law persists. 

You are here to say that isn’t so. We are interested to find out 
what you have to say. If you will tell us, we will be very much in- 
terested to hear it. 

But I would hope in the presentation you would do your cause a lot 
more good, Mr, Daly, if we would temporize our language. I mean I 
noticed you were rather careful in not saying the person you were 
criticizing was the President of the United States. 

Well, you present it any way you want to, but let’s be careful how we 
use our words here because after all we all love America, we all want 
to do the right thing and you are here as a patriotic American to give 
us your side and we are here, I hope, as patriotic Americans as well, 
charged with the responsibility, although we may be a little tired from 
last night, to listen, because we have to listen. 

Mr. Lar Dany. Now the broadcasters, in seeking to annul or reverse 
the February 19 ruling of the Commission, are asking for power known 
in law as subject ive determination. / 

Now, this power of subjective det ermination is identifiable only with 
fyrannous political dictatorship such as Soviet Russia. It is com- 
pletely abhorrent to all political systems represented by free represent- 
ative societies. 

This power of subjective determinat ion is expressed in their attor- 
ney’s words, \N their pleadings, to overturn the February 19 FCC 
ruling, by saying that give us the right to say who is newsworthy, and 
who is not newsworthy for our newseasts briefly, that is all they are 
asking for. 

They want the right of subjective determination to exclusively and 
solely decide, say, which candidate is newsworthy and which is not. 

Now, Senator, in the City of Chicago, back in 1927, 1929, and 1931, 
we had a mayor known as William Hale Thompson. His personal, 
not only his political but his personal enemy, was a man, Col. Robert 
R. McCormick, the editor and publisher of the Chicago Tribune. 

Their dislike of each other extended far beyond the political. It 
was personal. Now to cite a classic case in point, if the broadcasting 
industry did process this power of subjective determination to decide 
who is newsworthy and who is not, in respect to a political candidate, 
I want you to conceive of the situation where Col. Robert R. Mc- 
Cormick is alive today and he is the boss of channel 9 in Chicago, 
which is WGN-TV, owned and operated by the Chicago Tribune. 

And also conceive that William Hale Thompson is alive. Now, 
according to what these broadcasters want, they want the right to say 
that legally qualified candidates for political office, for the same 
political office, in the same primary or general election, of the same 
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political party, are entitled to free and equal time only if they ini- 
tiate use of the licensee’s facilities. Do you follow me, Senator? 

Senator Pastore. Yes, I do, very carefully. 

Mr. Lar Dary. All right. 

Now, if William Hale Thompson was ¢ ampaigning for the primary 
nomination for mayor of Chicago, in February 1959, and Robert R. 
McCormick was living and running channel 9, I s say it is logical and 
very reasonable to assume that ¢ ‘ol. Robert R. McCormick, under no 
circumstances, would ever initiate use of channel 9’s facilities for the 
benefit of William Hale Thompson on a WGN-TV regularly sched- 
uled newscast. 

Senator Pastore. But if he did it persistently, that is he was giving 
the other fellow a blackout treatment. Let me say this to you, Mr. 
Daly, there have been times in my life too, both as Governor of my 
State and when I was a candidate for the U.S. Senate, when I made 
certain appearances and certain speeches I thought were quite im- 
portant. 

That even happens to us on the floor of the Senate. We are at the 
mercy of these boys at the press table. They decide what kind of 
prominence they are going to give to the speec th. I would hope every 
time they do decide it, they are deciding it objectively and in the 
public interest. 

Sometimes we think what we say and what we do is so important 
it ought to be on the front page. Well, of course, a reporter or an 
editor, or a publisher doesn’t feel that way. So I quite agree with 
you that to a large extent they are the determiners of what is news 
and what is not news. 

For instance, if an item is printed on the front page of a news- 
paper, all of us get the idea it is pretty important, because it is on 
the front page. You take that same item and you write about it on the 
32d page of the newspaper and we say it is not quite so important, 
because the paper put it on the 32d page. 

Well, of course that is true. They have a tremendous instrumen- 
tality at their disposal. But on the other hand, who is going to decide 
what is newsworthy and what is not, unless you leave it to them. 
Certainly the people who have an intimate personal interest can’t 
make that decision. 

I have had many experiences like you are talking about and I 
would say this, that is true, if we h: ad the present day situation of 
Mr. McCormick going into the station and having a personal feeling 
against one of the candidates, maybe he would and maybe he would not. 
I don’t know. 

I guess it is human nature to do things like that. Maybe you and 
I in the same position, if we felt the same way about somebody else, 
might do the same thing. But as I understood the amendment as 
suggested by the FCC—you see they have put a proviso in there. 

But this provision shall not exempt licensees who broadcast. such 
news and special events, from an objective presentation thereof in the 
public interest. 

Mind you, these people have a license. Now if they begin to use 
these facilities in order to carry out a personal animosity, then under 
the law they have got to come to get their license renewed every so 
often. And if they persisted in this, a man like you or like T hompson 
could go before the FCC and say, “Look, this man is using these fa- 


POLITICAL BROADCASTING 161 


cilities under the guise of being in the public interest, but he is using 
them to promote a personal feeling against an individual.” 

That would be a serious accusation under the law that could lead 
to either a revocation of the license or a denial of renewal of the 
license. That is the reason it is in there. I quite agree with you. 
You raised a good argument. That is an agrument that has troubled 
people seeking public office for a long time. — ‘¥ ; 

And what the prominence of the news is is a decision that rests with 
the publisher and editor. I realize that. Many times you and I 
don’t like the situation, but where else are you going to put that re- 
sponsibility. Who is going to determine it? I mean those are one 
of the things you and I have to contend with, we have to wrestle with. 

I haven’t always been pleased. It isa funny thing. Senators will 
make a speech, and then they run out to look at the teletype machine 
to see what prominence they got. I suppose every one of them that 
gets out there gets a little deflated when they take a look. A line or 
two on a speech that took 15 hours to deliver. 

You have to live with that. It is true. But, on the other hand, 
you have to admit this, too; we have to listen to the people who wrote 
the law, we have to determine here whether or not that decision is 
going to lead to a complete blackout of the public not getting the news. 

Now, if you were the mayor of the city of Chicago, and I suppose 
you were cutting a ribbon and you were cutting that ribbon at the 
time you were a candidate for reelection, that is news. 

You would be in the telecast. The mere fact I would be running 
against you wouldn’t entitle me to be cutting that ribbon because for 
the time being I am not the mayor of the city. Now, the question to 
decide here is: Is that newscast being used to promote the candidacy 
of this man as against the other fellow, or is it being used to bring to 
the attention of the people of Chicago that in fact a road was being 
opened, a ribbon was being cut, or a dignitary from Argentina was 
being welcomed. 

Now, if they went out of their way to give you a closeup of the 
mayor, and they focused the whole proceeding on the mayor and they 
gave Frondizi a blackout, that is a horse of a different color. 

You see. That would be of concern as to whether or not it was be- 
ing used to promote the candidacy or whether or not it was being 
legitimately used to give the news to the public. Now there is ample 
protection under the law, apart from section 315. 

Under the law if that was being done and it could be proved, then 
that license would be subject to revocation or failure to renew. All 
we are trying to do here is promote the public interest. 

I mean we are not here to teach Lar Daly a lesson for bringing 
this matter to the courts or wherever it went or bring it before the 
Commission, That isn’t our concern. I am one of those who believes 
m equal time and that is the reason why there has been a kindly little 
antagonism here with my great colleague from Indiana. 

He would like to have me go the whole way. For the moment, I 
don’t quite see it that way, although I haven’t Sloe critical of his bill. 
There you are. There is a reasonable dispute here. But we are doing 
it as gentlemen. 

And I feel that these things must be corrected. He agrees with me 
but thinks we ought to go the whole way on this. He is as much 
anxious in bringing all this news to the attention of the public as I 
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am. He wants them to get it all. That is the reason his bill is as 
broad as it is. 

Now, you say to us, well, the opposing candidates have certain 
rights. They do. Fundamentally, the law has not been written to 
protect the candidate. The law has been written to give the public 
the two sides of the story. 

Now if a news item is being used to give the public a one-sided pic- 
ture of what the situation is, then they can come in, under all the 
rights and privileges of the Communcations Act, and see that that 
licensee is dealt with. But coming back, basically, to the matter that 
has aggrieved you so much, let me say there have been times when 
I felt exactly as you have felt. 

(Discussion off the record.) 

Senator Pasrore. On the record. 

I do hope, Mr. Daly, that whatever comes out of this committee 
will be for the protection of the public. That is all we are here to 
serve. That is our job; that is our responsibility. I want you to know 
and I want you to feel, no matter how we decide this, there is going 
to be a provision in there that it has either to be done in good faith or 
it has to be objective and in the public interest, because that is the 
important thing. 

This is not a situation of the broadcasters; this is not a situation of 
Lar Daly; this is not a situation of Mayor Daly; this is not a situation 
of Pastore or Hartke; the primary question here is what does the 
public deserve and what will the public receive ? 

I know it is a “whistle stop” speech, but I had to get if off my 
chest and I thank you for the opportunity. 

Mr. Lar Daty. Senator Pastore, I am going to make three observa- 
tions on your remarks. 

No. 1: I will say to you, representing the U.S. Senate, that any 
legislation you may enact as a result of these hearings, in respect to 
the section of Senator Hartke’s bill which attempts or proposes to 
exempt so-called newscast special events and news panel shows from 
the provisions of section 315, are going to be declared unconstitutional 
by the first Federal district court to which the issue has been presented 
for decision. I say that it will be struck down immediately because 
of the fact, the undeniable fact, that subjective determination is there. 

Now, the second observation I will make on your remarks is—— 

Senator Pastore. When you use the words “subjective determina- 
tion,” you are actually saying this—it is a beautiful phrase, I haven’t 
heard it before, but if it means what I think it means, it is a beautiful 
phrase—that “subjective determination” means the right to determine 
the subject ? 

Mr. Lar Daty. Specifically, as regards these televised newscasts, it 
means the right to determine who is and who is not newsworthy. 

Senator Pastore. That is right. I mean, I think I covered that in 
the discussion I had with you. That is true. It is an undeniable fact. 
I can’t quarrel with that. 

For instance, something happens in this room. It will be reported 
tomorrow in the newspaper, depending upon the importance that is 
given to it by the reporter who writes it down and reports it to the 
city desk and what prominence the man at the city desk will give it. 
He could pencil it all or put it on the front page. Is that what you 
mean by “subjective determination” ? 
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Mr. Lar Dary. That would apply to newspapers, Senator. 

Senator Pasrorr. All right. Bringing in em when these 
fellows go out with their little cameras, like they come in here, 
whether or not they show it 6 whose pictures they take and whose 
face they show on the screen, is that what you mean, they have the 
right to do that, and that is the “subjec tive determination” ? 

Mr. Lar Dary. No, sir. 

Senator Pastore. Then you clear it up. 

Mr. Lar Dany. You see, Senator, the great mistake this industry 
makes is their attempt to associate itself with the fourth estate. The 
television industry has no relevancy or connection w hatsoever w ith the 
newspaper industry. These hearings are being reported here by the 
press desk. By the time they send their stories back to the city 
desk, if the owners and editors of the newspapers they send those 
stories to don’t like Lar Daly, they can distort and discolor that 
story, so when the readers get the paper, they get a completely er- 
roneous account of what actually happened here. 

Now, when you take this magie medium, this miracle medium of 
television, and a speaker is being filmed on that, and he speaks right 
to the people ac tually sitting in the living rooms of their homes, so 
to speak, there is no distortion, no discoloration. 

You see, that is the great difference in this. That is the mistake the 
TV industry makes. I would say they are foolish to identify them- 
selves as members of the fourth estate. They are a completely separate 
thing. 

I am going into the details of that. But, Senator, I want to—— 

Senator Pasrorr. Just a moment. It is five minutes past 1. I told 
you I would hold you until 1 o’clock. Can you come back at 2 now? 

Mr. Lar Dary. Yes, sir. 

Senator Pastore. We will recess until 2 o’clock. 

(Thereupon, at 1:05 p.m., the subcommittee was recessed, to re- 
convene at 2 p.m., this day.) 


AFTERNOON SESSION 


Senator Harrke (presiding). We will continue this committee 
session with the continuation of Mr. Lar Daly’s testimony. 

Mr. Lar Datry. First, Senator, I want to thank Mr. Zapple for 
printing the copies of my statement for me that I requested him to 
do. 

I want to say section 315(a), composed of 79 words, is the fairest 
and most just 79 words ever put together by the U.S. Congress. Sec- 
tion 315(a) must be preserved in its entirety as it is now written. 

Further, I believe that so long as the Congress of the United States 
enacted section 315 of the Communications Act into law, it is in fact 
the father of the legislation. Therefore, the right to name the mem- 
bers of the Commission should be taken from the executive branch and 
given to the Congress of the United States and the Commission, in 
all respects and in all matters, should be responsible only to the Con- 
gress of the United States. A father cannot raise the son to whom he 
gave birth unless he has complete supervision and control over that 
son. That would apply to the Federal Communications Commission. 

Most of the trouble that the Commission has gotten into in the 
past few years has been due to interference with its duties by indi- 
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viduals mainly connected with the executive branch of the Govern- 

ment. I say that the best watchdog for the activities of any Federal 

regulatory agency is the Congress of the United States, because they 
created the agency in the first place. 

Now I am going back to answering Senator Pastore’s point one, 
as regards this fearful and awsome power of subjective determination, 
Subjective determination means that a televison station wants the 
sole and exclusive right to determine who, in their opinion, is news- 
worthy and who is not newsworthy, in respect to political candidates 
for a given primary or election. 

I would like to cite this one instance in point. In January 1959, the 
filings opened for the primary for mayor of Chicago. The present 

mayor, Richard J. Daly, has been mayor of Chicago for the past 4 
years. It was general knowledge amongst the people of Chicago—and 
this general knowledge cannot be denied—that he was going to run 
for reelection. So on December 26 or December 28, when he formally 
accepted the endorsement of the Chicago Democ ratic C ity Central 
Committee, it was not really an event of newsworthy importance. It 
was merely a formal affirmation of what the people of Chicago gen- 
erally had known for 4 or 6 months. The Republican candidate, 
Timothy P. Sheehan, former Congressman, was selected by the Re- 
publican City Central Committee on or about December 26. Admit- 
tedly that was a matter of news importance, and the television 
stations, the four stations in Chicago, on the whole, gave it nice 
coverage. 

Now on January 9, the next to the last day before the filing of peti- 
tions, I filed my petition as a candidate for mayor of Chicago for the 
Febru: ary 24, 1959, primary. I had notified all of the four Chicago 
TV stations and the five Chicago news outlets that I would appear at 
the Chicago city clerk’s office at 2 o’clock in the afternoon of January 9. 

Now in response to that news release, seven reporters were in the 
city clerk’s office at 2 p.m. There were no television cameras present. 
Now I must say this following, and I do not want the committee to 
think I say it in a spirit of braggadocio, but to prove my point that 
if you allow these television station owners, managers, or news editors 
to possess the right of self-determination, ‘this j is what could happen 
to any candidate running for public office in any place in America. 
As a candidate for mayor of Chicago, I possessed three unique points 
on January 9, 1959. No. 1, I marched into the city clerk’s office in 
Chicago wearing around my shoulders, figuratively speaking, the 
title of “perennia al candidate.” This is a sobri iquet, a name that the 
newspapers of Chicago have hung on me because of the fact I have 
run for major public ‘office 16 or 17 times. They seem to attach great 
news significance to the fact that a citizen running for office seems 
to be a load on the taxpayers because he does not win. 

Well, the present attorney general of Illinois, which undoubtedly 
is the second most important office in the State of Illinois, that of at- 
torney general, I believe has campaigned with the support of the 
regular “Republican organization for the past five elections, in which 
he participated, and he did not win. This is a major candidate, this 
is not a ) aac candidate, or a crackpot candidate, or a smalltime 
andidate. He now occupies the post of attorney general of Illinois 
by appointment. 
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So I say, point No. 1, the fact that the perennial candidate is walk- 
ing in again filing for his 15th or 16th time was newsworthy. 

Now, point No. 2. Newspapers generally, and television and radio 
magazines, descr ibe my wearing of the Uncle Sam full-dress campaign 
costume as my “native” costume. Admittedly, in a news sense, this 
is unusual to see a candidate for a public office attired in a full-dress 
Uncle Sam suit. Frankly, the reason I do it is to emphasize the fact 
that I campaign for all public offices to drive home and emphasize 
my main political credo, which is expressed in the words “American’s 
interest first in politics.” So I say the fact that the candidate walking 
in the Uncle Sam suit was newsworthy, to a great degree. 

But now point No. 3 that I possessed on January 9, 1959, was by 
far the most important point. When I issued that press release a few 
days previously, I said that I was going to file as candidate for mayor 
of Chicago, and I did not mention whether I was going to file on 
the Republican or Democratic ticket. And the political reporters of 
the Chicago newspapers had heard rumors, had undeniably heard 
rumors that Lar Daly was finally going to change his politics from 
Republican to probably Democrat, after 20 years of running as a Re- 
publican. But on January 9, 1959, 1 walked into the C hicago city 
clerk’s office and presented my Republican petition as a candidate for 
mayor of Chicago. That was formally accepted, and I was given a 
receipt for the same. ‘Two minutes later, I presented my Democratic 
petition as a candidate for mayor of Chicago and that was formally 
accepted and I received a formal receipt for same. 

Now as far as events of newsworthy importance is concerned, that 
was of staggering importance for this reason: It was the first time in 
the history of the State of Illinois that cross-filing was ever attempted 
for a public office. And the reason I did it was because the great State 
of California, a few weeks previously, had abolished its cross-filing 
political law which it had on its books for 47 years. Now I submit to 
this committee that the fact that cross-filing is today legal in Illinois, 
because of the legal doctrine of stare decisis, is an event of news- 
worthy importance. And I might say to the television and radio ex- 
ecutives who might be present, what I said in my March 18th per- 
sonal advertisement in the Chicago Tribune: “Forewarned is fore- 
armed.” And I tell you now cross-filing is legal in the State of Il- 
linois and the next filings for primary in the State of Illinois will be 
in January 1960, Illinois being the first State in the Union where 
filings for President of the United States occur. 

So I submit, Senator Hartke—— 

Senator Harrxe. I don’t want to interrupt you, but can we kindly 
get back to the subject matter of this meeting that this committee is 
considering, the question of these bills? I am sure that the committee 
is interested in hearing about your personal experiences as a candi- 
date, if they are in relation to the matter under discussion. I would 
hope you would try to bring your discussion around to the measures 
being considered here in this heari ing. 

Mr. Lar Daty. Senator, don’t you see how important these three 
points are to the issue of newsw orthy and nonnewsworthy? I am 
coming to that right now in the last ‘sentence. There were no tele- 
vision cameras present when I filed my petitions for mayor of Chi- 
cago. And I submit that in view of the three unique points I pos- 
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sessed, as a filing candidate, that certainly the TV cameras should 
have been there when I filed, the same as they were when Richard J, 
Daley and Timothy B. Sheehan filed. 

The newspapers, the next day, carried news stories, and pictures of 
my filing, but the TV cameras were not present. So I point out to the 
committee that by leaving it up to the so-called right of initiation of 
use, on the part of the TV or AM licensee is extremely foolish and 
extremely unfair and extremely unjust, because here is a proven in- 
stance where I say they discriminated against me to a great degree. 

Now I believe that answers Senator Fanon point No. 1 about a 
subjective determination, and in one short sentence, Senator Hartke, 
I would like to make this remark: Can you conceive of a television 
station in the so-called North of America initiating use of its facilities 
for Governor Orval Faubus of Arkansas if he was a candidate for 
President of the United States, and going to be on the ballot in all 
the 48 States? I submit that by a fair and reasonable deduction, you 
would have very very few northern, big-city TV stations ever initiate 
use of their facilities or newscasts for Orval Faubus as a candidate 
for President. 

And also, if Gerald L. K. Smith was a candidate for President of 
the United States, I say he would never be the beneficiary on regu- 
larly scheduled newscasts of initiation of use on the part of the TV 
station owners, managers, or news operators in his behalf. It is 
unthinkable. 

Now point 2 of Senator Pastore’s observations contained the remark 
that section 315 was enacted for the public’s interest. Well, I say 
that is completely erroneous. Section 315 of the Communications 
Act of 1934 was enacted for the interest of an individual only, who 
possessed the unique status in law of “legally qualified candidate.” 
It wasn’t enacted for the public’s use or benefit in any way whatsoever. 

Now my answer to point 3 of Senator Pastore’s observations is 
this: I presume that Senator Pastore agrees with the unanimous 
ruling of the Federal Communications Commission made on February 
19, 1959, that in four of the six incidents constituting 93 percent of 
the free television time involved on the said newscast the Commission 
voted 7 to 0 in Lar Daly’s favor. These four incidents, which I term 
incidents 3, 4, 5, and 6, involved, No. 3, Richard J. Daley, Democratic 
candidate for mayor, accepting the endorsement of his party for 
mayor; No. 4, Richard J. Daley filing his petition for mayor with 
the Chicago city clerk; No. 5, Timothy P. Sheehan accepting the 
endorsement of his Republican Party for mayor of Chicago; and 
No. 6, Timothy P. Sheehan filing his petition for mayor of Chicago 
with the city clerk. 

Now those incidents, 3, 4, 5, and 6, were completely of a political 
connotation. Senator Pastore, from his remarks, I am sure, must 
agree with the FCC which voted 7 to 0, unanimously, that Lar Daly 
was entitled to free and equal time on these so-called regularly sched- 
uled newcasts. 

Incident No. 1, in which Mayor Richard J. Daley greeted President 
Frondizi of Argentina, the FCC voted 4 to 3 in Lar Daly’s favor. 
On incident No. 2, where Mayor Richard J. Daley and his wife made 
a financial appea) for help on behalf of the March of Dimes antipolio 
campaign, the Commission voted 4 to 3 also in Lar Daly’s favor. 
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Incidents 1 and 2, which were admittedly of a nonpolitical conno- 
tation, constituted only 7 percent of the free television time involved 
on the newscasts. 

Now, Senator Hartke, I would request the reporter here, in tran- 
scribing my remarks, to always place the word “politician” or “poli- 
ticians” with a capital P, because I believe that politics, in the pristine 
sense and meaning of the word, is the second most important activity 
in the life of all human beings, and it is superseded only by the 
activities of the clergy and though the term “politician” today, mainly 
because of the diatribes of newspaper editors, occupies a very low 
state in the peoples’ minds generally, still the fact remains that when 
the phases of life are divided into the four categories you must place 
the moral first, the political second, the social third, and the economic 
fourth. So I say a politician, as such, must not be ashamed of the 
name or the designation in spite of what the newspapers of America 
have led the American people to think it means. 

Now, Senator, a great hullabuloo was made by the television in- 
dustry because of the February 19 ruling of the FCC because of the 
fact they thought that the so-called Allen Blondy decision made a few 
years ago was directly contradictory to the February 19, 1959, de- 
cision. 

Senator Hartke, I want to say that I could explain to the television 
industry the reason why the Federal Communications Commission 
attached no connection whatsoever between the Allen Blondy case 
and the Lar Daly case. But so long as these television networks and 
licensees have high-priced attorneys advising them on the implica- 
tions of section 315 of the Communications Act, I am going to let 
them sweat and toil and decide how they became entrapped every 2 
or every 3 years because of section 315. 

Yesterday you had a representative of one of the three major net- 
works here, Frank Stanton, president of the Columbia Broadcasting 
System, and he uttered, according to June 19 news stories, the 
incredible statement that if the Senate does not do something about 
this equal-time ruling of June 19, that it looks like they are goin 
to have to turn the CBS—-TV cameras away from all politicians an 
not show any politicians at all on newscasts. 

I want to remind the president of the Columbia Broadcasting Sys- 
tem that the airwaves of this country belong to the American people 
and I want to remind them further that this is the only country, the 
only free country in the world today, where the television and radio 
industry is permitted to operate as a private industry for financial 
profit and, further, I want to remind him that it is only because of the 
sufferance of the Federal Government representing all the American 
people that they are even licensed to engage in this so-called TV and 
radio industry for financial profit. 

There is a great deal of sentiment in this country today for America 
lining itself up with the rest of the free representative countries of 
the world and turning over the television and radio industry to gov- 
ernmental control completely. I am serious when I warn the execu- 
tives of the TV and radio industry that they better be careful how 
far they go in their activities seeking to emasculate section 315. 

_ Senator Hartke, one of the fundamental truisms of all law in civi- 
lized countries is expressed in the latin phrase “legi stabilitae obtem- 
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perandum,” and translated that means “it is the established law to 
be obeyed.” Now, when I pronounce it, in this specific instance, it 
refers naturally to section 315. 

When the Congress of the United States created the Federal Com- 
munication Commission we must presume that they gave it the au- 
thority to enforce its decisions, but that if an aggreived party felt 
that an injustice had been reached against him by the Commission, he 
is allowed to appeal to the U.S. Circuit Court of Appeals, under 
ordinary circumstances, but in respect to section 315 of the Com- 
munications Act, which deals specifically and entirely with poli- 
ticlans—capital P— and elections, it must be assumed that all elections 
are held on a predetermined, fixed date, and when the Federal Com- 
munications Commission is confronted with a dispute between a 
legally qualified candidate and a TV or radio licensee and it must 
make an emergency decision on the spot, it is to be expected by all 
people of good heart and of fair mind that that decision will be com- 
plied with without reservation or qualification. 

In the case'of this one network, Columbia Broadcasting System, I 
cite this to you. I make the flat statement that they deliberately and 
with malice aforethought defied established law because on February 
19, 1959, they refused ‘to obey the ruling of the Federal Communica- 
tions Commission and grant Lar Daly the free and equal time on this 
televised newscast. 

Now, I will say that the National Broadcasting Co. immediately 
complied with the law, and did supply Lar Daly “with the free and 
equal television time to which he was entitled, by the ruling of the 
United States of America. I use that term because the Federal Com- 
munications Commission is the United States of America. 

Then, after they had complied, NBC did what was right, what they 
thought was right, and they appealed to the Commission to reverse 
its February 19 ‘ruling. 

But again I cite the case of Columbia Broadcasting System. They 
refused to grant Lar Daly the time on February 19. They knew the 
primary for m: uyor of Chicago was being held ‘on February 24. On 
February 20 they filed their appeal for reconsideration of the Febru- 
ary 19 decision, knowing full well that that reappealed decision could 
not be decided on before Febru: ary 24. Consequently, Lar Daly lost 
the TV time to which he was entitled by the ruling of the Federal 
Communications Commission. 

Senator Hartke, I want to point out one awesome possibility that 
may have arisen because of that case. The primary for mayor of 
Chicago was held on February 24. As usual, Lar Daly was slaugh- 
tered, figuratively speaking. But I say this: What if Richard J. 
Daley had received 300,000 votes as Democratic candidate for mayor 
of Chicago; and what if Lar Daly, as his Democratic opponent, had 
received 299,999 votes? Is it not just and reasonable to assume that 
if Lar Daly had been given the free and equal time due him as a right 
by the Federal Communications Commission, that he might have 
picked up one or possibly two more votes and won the Democratic 
nomination for mayor of Chicago? 

Senator Harrxe, How many votes did you get, Mr. Daly? 

Mr. Lar Daty. I got, in the Democratic primary, 46,000, I believe; 
and Richard J. Daley got 472,000. Chicago Daily News, | a political 
reporter that is conceded to be very competent, said I received an 
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extraordinary vote, considering the fact that the city of Chicago 
Democratic machine is a very “powerful organization. But that is 
beside the point. 

What I am saying is that here again you have this thing that I have 
been calling a subjectiv e determination and it is something to really 
consider. What if the election had been close? I was entitled to six 
different spots, ranking from 9 seconds to a minute and 56 seconds, 
from channel 2, CBS owned and operated licensee in Chicago. 

I repeat, it is very reasonable, in logic and commonsense, “to assume 
that I might have picked up one or two more votes and thereby won 
the Democratic nomination for mayor of Chicago. And the same 
illustration could be applied to the Republican primary, in which I 
was a candidate. 

Senator Hartke, I want to say that the affirmation decision of the 
FCC made on June 16 is not only a victory for me personally but it 
is also a victory for every one of the little guy’s candidates for public 
office in America. That is the great meaning and sense of the affirma- 
tion of June 16 of the FCC’s February 19, 1959 ruling. 

Senator Harrxe. Were you a candidate in the gener: al election 

Mr. Lar Daty. Yes. I claim I was legally qu: alified write-in can- 
didate. We will waste too much time if we go into that. 

Senator Harrke. How many votes did you get in there? 

Mr. Lar Dary. Well, more than one. That is beside the point, 


’ Senator. 


Senator Harrkxe. How many votes did you get Mr. Daly? 

Mr. Lar Dary. Officially recorded, I got two. But I did not try 
to get too much votes, naturally, because I was trying to establish 
a point and I have established the point. 

By the way, as long as you have brought it up, that matter will 
soon I We before the FCC for decision in the form of a formal complaint 
and a petition. Naturally, I claimed that because of the fact I re- 
ceived the extraordinary total of 72,000 votes as a primary candidate 
for mayor of Chicago, on February 24, that that is a very great, sub- 
stantial reason in law, logic and commonsense as for my being : a write- 
in candidate for the Apri il 7th general election for mayor of C hicago. 

Senator Harrxe. You were better known after the primary than 
you were before; in the primary you received 72,000 votes, and after 
you became be tter known you received two. 

Mr. Lar Day. Of course, Senator, obv iously you are not acquainted 
with big-city politics. 

Senator Harrxe. That istrue. That isr ight. 

Mr. Lar Dary. And the tremendous difficulty of a write-in name. 
I know for a fact that in one American Legion: Post I received 15 
votes as a write-in candidate for mayor of Chicago on April 7. But in 
all of the 15 instances they only wrote in two words. They wrote in 
“Lar Daly,” and of course they could not be officially counted and 
entered into the official records, because my name, as it appeared on 
the Democr atic and Republican primary ballots was “Lar (Americ: 
first) Daly.” 

So you see, Senator, to officially secure votes as a legally qualified 
write-in candidate for the April 7th general election “for mayor of 


Chicago, you would have to write my name in exactly as it appeared 


on the primary ballots. 
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So I made it a point to instruct my wife, Dolly, how to write my 
name in and she and I wrote my name in. I also made it a point to 
see that the county judge of Cook County instructed the election 
judges to count, officially count and record the fact that Lar Daly 
received more than one write-in vote. 

As a result of my campaign as a write-in candidate for mayor of 
Chicago, between the dates of February 25 and April 7, 1959, natur- 
ally I requested the free and equal time due me as of right and under 
law from the Chicago TV licensee who had shown either one or both 
of my legally qualified opponents—to wit, Richard J. Daley and 
Timothy B. Sheehan, respectively, in any of their regularly scheduled 
newscasts between the dates of February 25 and Apr il 7 7, 1959, 

Now, both of them refused, on the grounds that they did not con- 
sider me a legally qualified write-in candidate. Then, of course, I 
complained to ‘the FCC, by formal telegraphic complaint, and the FC 1C 
notified the two Chicago stations involved, which were the CBS sta- 
tion and the NBC station, of my complaint and they have made 
answer and the FCC asked me to provide them with certain informa- 
tion which had to be specific before they could arrive at a decision. 

We have run into a temporary stumbling block in securing that 
information from the Chicago Board of Election Commissioners. 
The fact we have run into this stumbling block is so laughable on its 
face I am not going to even repeat it here. But we believe in a short 
time it will be all straightened out and the FCC will then be able to 
decide, according to law, whether Lar Daly was entitled to all of 
the free and equal television time due him under law and as of right, 
as a legally qualified write-in candidate for mayor of Chicago for the 
April 7, 1959, general election. 

By the way, , Senator Hartke, no reference should ever be made as 
to the number of votes a candidate gets in any election. 

Senator Harrke. Mr. Daly, if you have anything you want to com- 
ment about the bills under consideration, it is all right. Please restrict 
your testimony to that. 

Mr. Lar Daty. I know, but you made the comment. You asked 
me how many votes I got. I answered you “More than one.” That 
is my answer then. 

Senator Hartke, do the Senators and Congressmen have a legisla- 
tive reference bureau here to which they go to secure assistance to 
frame bills? 

Senator Hartke. Mr. Daly, whatever testimony you want to present 
we will be glad to hear you testify. 

Mr. Lar Daty. Well, do you have a legislative reference bureau 
here? 

Senator Hartke. As I have said, you have come here totestify. We 
will be glad to hear your test imony. 

Mr. Lar Day. Senate bill 1858 is exactly the same in language 
and in content as the Columbia Broadcasting System bill of July 
1956. That bill, the Columbia Broadcasting bill of 1956, is known as 
a discredited bill, and I believe it was overwhelmingly defeated by 
floor vote of the U.S. Senate in 1956. 

Senator Hartke. We will have a 5-minute recess, Mr. Daly, so you 
can find what you are looking for there. 

Mr. Lar Daty. All right, 
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(A short recess was taken. ) 

Senator Harrke. We will resume the testimony of Mr. Lar Daly. 

Mr. Lar Daty. Senator Hartke, I want to give one classic example 
in showing why newscasts should not be exempted from the equal 
opportunities proviso of section 315(a) of the Communications Act 
of 1934 as amended. Let us assume William Hale Thompson is alive, 
Col. Robert R. McCormick is alive, and as we stated, Col. Robert R. 
McCormick owns and operates channel 9 in Chicago, WGN-TV, the 
Chicago television station. Let us assume William Hale Thompson 
is standing on one corner in Chicago’s downtown section campaigning 
for office and speaking to 100,000 people. 

Now 5 of William Hale Thompson’s opponents are standing on 5 
different corners, campaigning for the same office in the same primary, 
or election, as Thompson but speaking to less than 100 saneie 
gathered on each of the 5 corners. WGN-T'V could have one of its 
film cameramen crew on all six corners, with each taking 3 minutes of 
time of each of the six candidates. When the six film cameramen 
crews returned to WGN-TV studios, can any person refuse to believe 
that William Hale Thompson would be considered as “unnews- 
worthy” and the film clip of his speaking to 100,000 people would be 
thrown into the wastebasket. This one instance in point is sufficient 
reason for the obligation imposed on licensees to provide free and 
equal TV time and radio time to all legally qualified candidates for 
the same political office at the same primary or general election, even 
on a televised newscast. Now a leading communications industry 
magazine recently stated that Lar Daly would probably never again 
get any free time on television as a candidate for a political oilice. 
If that statement is accurate, Lar Daly leaves it to the Senate, Lar 
Daly leaves it to the conscience of the U.S. Senate to decide whether 
TV and AM licensees should be accorded the life and death power, 
politically speaking, to decide which candidates are newsworthy and 
which are not, especially on a televised newscast. 

Now the reason I have made such an issue about the importance of 
equal opportunities to free and equal TV time on newscasts is this— 
and it hasn’t been brought out by anybody else—if you are a candi- 
date for political office, especially in any fairly large city in America, 
as a politician and you know you have to speak to a certain segment 
of the people, you must speak to people 21 years of age or over. 
Now, you know that the vast majority of those people are home be- 
tween the hours of 5:30 to 10:30 p.m. If you go to buy time or if you 
try to buy time on any TV station in any large city in America today 
between the hours of 6 and 10 p.m., you invariably meet with the 
answer : “Gosh, we are sorry, but that time is all preempted. That is 
all scheduled; we can’t possibly get you in there.” And if you are 
not too acquainted with the reason why they can’t, well, it is simply 
because the three major TV and radio networks have what is known 
as a prime option time to which all their affiliates must agree before 
they can become affiliates of a TV network. So the politician’s at- 
tempt to buy time between the prime hours is practically nonexistent. 

Now no candidate for public office wants to be on a television between 
the hours of 8 in the morning and 5 in the afternoon because the man 
of the house is usually at work, and the mother of the house or the 
wife is busy with the housework. The only programs worth looking 
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at between the hours of 8 a.m. and 5 p.m. are the children’s programs, 
practically. Simply speaking, they are no good for a politician, 
Now for the time from 10 p.m. to 1 a.m., in the morning, that is prac- 
tically useless too, to a politician, bec ause solid substantial working 
people are usually getting ready for bed then. They have to get up 





. for work the next morning. So you find if you go to buy time betw een 


the hours of 6 and 10, you are practically shut off and you can’t buy it. 
Now these newscasts of all of the major network owned and operated 
stations and their affiliated licensees, usually occur beginning at 6 
p.m. in the evening, and they last from usually 15 minutes’ duration 
and they will continue from 6 to about 7:30 p.m. I find this is the 
case in Chicago. 

Now at that time, between the hours of 6 and 7:30 p.m., when these 
televised newscasts are on the air, it is a political fact of life that people 
who consistently view TV newscasts are in that category of people 
Ww hich a politician terms “possessed of political and social conscious- 
ness” and you will find that invariably people who possess political 
and social consciousness are those who will vote on a primary day or 
general election day. So it is very important that you reach that 
segment of the voting public, namely, that segment who listens to 
TV newscasts. 

Now another thing that I want to bring out: If a politician buys 
time after 10:30 p.m. for 15 minutes or a half hour, I maintain that 
the so-called ratings services will show that the television viewing 
public accord very little interest to a politician making a 15-minute or 
half-hour speech, : after 10:30 p.m., because I have determined in most 
of the large cities of America, you have movies running at that time, 
and it is a sorry state of affairs here in America, but the American 
public would rather look at a make-believe movie than at a candidate 
for Governor of the State or U.S. Senator, at 10:15 or 10:30 p.m., in 
the evening or after. 

To prove that point, I have a statement here I believe from the 
New York Herald Tribune in which a leading executive of the Amer- 
ican Broadcasting Co. em in this column, how deplorable it is 


-when Christian Herter, the Secretary of State of America, on the 


eve of his departure for the Geneva Conference in a televised line for 
15 minutes or so, on I believe NBC and CBS full network, has a 


‘very, very low-viewing audience. At the time he was on there were 


other programs on such as westerns, and variety and entertainment 
programs, and it is a sorry state of affairs, but the American people 
do not want to think for themselves. They want someone to think 
for them. I say that in a political sense. 

So the point I am trying to bring out in this testimony here is that 
it is extremely important to a candidate for a public office that he get 


: free and equal time on these TV newscasts, Senator, because they are, 


as far as the politician is concerned, the very best time to get a minute 
and a half or 2 minutes. Another thing, I have found, and I believe 
most other politicians have found, that the American people are not 
even interested in listening to a politician talk for 15 minutes, but 
they are interested in hearing what he has to say in 3 minutes or "Tess. 
So that is the importance of these TV newscasts. 

Now, Senator Hartke, I have made a study of section 315 of the 
Communications Act and I believe I am as well acquainted with 
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it as anybody in America. I know the rules and regulations of 
the Federal Communications, pertaining to section 315, and I want 
to say this, that the reason I am so insistent that section 315 not be 
amended in any way is that I personally have first-hand knowledge 
of the fact that networks and individual station licensees cannot be 
trusted to be fair and impartial when it comes to equal time. 

Now in March 1956 there were only two candidates engaging in 
the various State presidential primaries for the Republican nomi- 
nation for the President of the United States. There were only two 
legally qualified and bonafide candidates. One candidate was Dwight 
D. Eisenhower, and the other candidate was Lar Daly. On February 
.8, 1956, Dwight D. Eisenhower and Lar Daly were simultaneously 
certified by the official act of the duly constituted authority of the 
supposedly sovereign State of Illinois as legally qualified candidates 
for the April 10, 1956, Illinois preferential primary for the President 
of the United States. 

On February 29, 1956, the major TV and/or radio networks ac- 
corded free use of their facilities to one of the legally qualified candi- 
dates, to wit, Dwight D. Eisenhower. On March 4, Lar Daly legally 
qualified candidate opponent of Dwight D. Eisenhower, by letter 
addressed to the President of the aforesaid networks, in New York 
City, requested the free and equal time due him under statute. And 
Lar Daly, in that Ietter, stated he bore in his possession the official 
document of the sovereign State of Illinois, certifying he was a legally 
qualified candidate. Between the dates of March 12 and March 23, 
1956, the aforesaid television and radio network executives denied 
Lar Daly his rights due him as of right and under statute. 

Again on April 3, Dwight D. Eisenhower was afforded free use 
of facilities, and again on April 16 and again on August 21 and 
again on August 23, and to each of these instances Lar Daly requested 
free and equal time ‘to reply to Dwight D. Eisenhower and in all 
instances these requests were refused. 

Now I was born in the State of Indiana, and it is the sister State 
to the State of Illinois, and after I had been certified in the State 
‘of Illinois on February 8, 1956, I then proceeded to the State of Indi- 
ana and practically alone, in the bitter cold and on the streets of 
Hammond and Gary, East Chicago and Whiting, I secured the 
necessary minimum signatures myself, and I traveled down to Indian- 
apolis, Ind., to Crawford P: arker’s offic e, who at that time was secre- 
‘tary of state, and I filed my Republican petition as a candidate for 
President of the United States for the Indiana presidential prefer- 
ential primary of May 8, 1956, and on April 3, 1956, I was certified by 
the official act of the duly constituted authority of the supposedly 
sovereign State of Indiana as a legally qualified candidate for Presi- 
dent of the United States on the Republican ticket. 

After March 23, 1956, when the networks had refused me my right 
to free and equal "TV and radio time, I appealed by personal letter 
to the then chairman of the Federal Communications Commission, 
‘and I thought that chairman was a man who would be impressed 
with the fact that an American citizen began his letter by saying— 


Dear Mr. McConnaughey: I know you are an honest and an honorable man, 
and that is why I am appealing to you for justice in this matter. 








174 POLITICAL BROADCASTING 

In the second paragraph I said: 

I have in my possession official verified documents that I am a duly qualified 
and certified legally qualified candidate for President of the United States on the 
Republican tickets by the States of Illinois and Indiana and I ask you, in effect, 
to order these networks to give me the free and equal time due me under law. 

At that time I thought the Federal Communications Commission 

was, as Congress intended it to be, a completely free and independent 

regulatory body. I found out to my dismay later that apparently it 
was not. 

On April 6, 1956, the Federal Communications Commission sent 
identical telegrams to the secretaries of state in Illinois, Indiana, Mon- 
tana and South Dakota and in these four identical telegrams the 
Federal Communications Commission asked the aforesaid secretaries 
of state of each of the aforesaid States if Lar Daly was a legally 
qualified candidate for President at their State’s presidential pri- 
maries or if he was not. Again I emphasize that the date of that 
telegram was April 6, 1956, the same day the secretary of state of the 
State of Indiana replied to the Secretary of the Federal Communica- 
tions Commission that Lar Daly was a legally qualified candidate for 
the May 8, 1956, Indiana Republican presidential preference primary 
and that his name would appear on the ballot as such a candidate. 

On April 6, the same day, the Montana Secretary of State replied 
and in effect said that Lar Daly had not yet qualified, but in my April 
4 letter to George C. McConnaughey, then Chairman of the FCC, I 
explained to him that I would be qualified in the State of Montana for 
Montana’s June 5, 1956, Republican presidential preferential primary. 

The secretary of State of South Dakota also replied on April 
6, 1956 to the FCC and said that Lar Daly had not met the qualifica- 
tions or had not fulfilled the requirements to become a legally quali- 
fied candidate in the State of South Dakota. I tried to the best of my 
ability to secure the necessary signatures, but I could not. 

Now on April 9, 1956, the Illinois secretary of state, not by tele- 
gram, but by letter, replied to the Federal Communications Com- 
mission and in that letter of reply, the Illinois secretary of state said 
in effect that Lar Daly had been certified as a legally qualified candi- 
date by the duly constituted authority of the State of Illinois on Feb- 
ruary 8, 1956, and that he so remained and continued to be a legally 
qualified candidate for President of the United States on the Re- 
ae ticket for the presidential primary election in Illinois, to be 

eld on April 15, 1956. In spite of the fact that the then Chairman 
of the Federal Communications Commission had in his hand the 
telegram of reply from the Indiana secretary of state, dated April 6, 
1956, that I was a legally qualified candidate and in spite of the fact 
he had in his hand this April 9, 1956, letter from the Tinos secretary 
of state that I still possessed the status, under Illinois election code 
law of a legally qualified candidate, the then chairman of the Federal] 
Communications Commission, George C. McConnaughey, on April 
11, 1956, issued a directive which word for word and paragraph for 
paragraph was a repetition of the network’s refusal to consider me a 

gally qualified candidate which the networks gave to me between the 
dates of March 12 and March 23, 1956. 

So you see, Mr. Chairman, as far as Lar Daly is concerned, I say 
no, never give these TV licensees and eapiciithy their masters, the 
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networks, the right of subjective determination to say who is and 
who is not newsworthy in their sole and exclusive opinion. 

I might say, in conclusion as regards this aspect, that I have been 
in the courts since December 1956 trying to get this most monstrous 
injustice ever committed in American political history overturned, 
but I am the victim of what is known in law as a procedural block, 
because the courts to this point have held that the issue is moot and 
therefore no hearing on the merits, which is the right of every Ameri- 
can citizen; I repeat, no hearing on the merits has ever been held 
on my case of March 1956. 

It is still alive, technically, in the U.S. Supreme Court under No. 
237, October term, 1957 and Senator Hartke, I hope some day the 
U.S. Senate will look into the facts of what happened in March 1956 
and Senator Hartke, 1 want to say if you ever do look into the facts 
of what happened, you will see why you will have to be very very 
careful in excluding regularly scheduled newscasts from the equal 
time provisions of section 315(a). 

And I say this, Senator, I go back again to these corporation 
lawyers these networks and TV stations employ. They sit in their 
ivory towers and they are engaged in activities, legal activities, which 

are mainly concerted with corporation law and law pertaining to 
the technical aspects of their industry and every 2 or every 4 years 
because of the simple fact that somebody in the network or somebody 
in the station has been caught asleep at the switch, so to speak, they 
fmd themselves in this trouble. I could show the TV and networks 
and licensees how they could give candidates for public office free 
and equal time, even on a televised newscast and still be fair and 
square with everybody. But so long as they have not done right by 
me, I am not going to help them in anyway. 

And I say this: That legi stabilitae obtemperandum—I repeat, 
so long as this law is on the books I am going to take every advan- 
tage of it. 

I will be a candidate for the President of the United States in 
January 1960 in Llinois, in New York, Wisconsin, Oregon, Montana, 
and in other States, if I can get on the ballot, and I am going to take 
full advantage of my rights unler law until such time as the monstrous 
injustice of 1956 has been expedited. 

Going on to the second part of your bill, I am going to be very brief 
on that, Senator, because it deals with the rights of the States to be 
supreme in all matters pertaining to elections and naturally that 
would include the matter of who is, and who is not a legally qualified 
candidate, and also the provisions. 

Take the State of Montana. You do not even have to go to 
Helena, Mont., to become a legally qualified candidate for President. 
All you have to do is just fill out a form, have it duly notarized by a 
notary public of your county and mail it, and you thereby acquire 
the aad status. 


I believe I can show these network radio and television stations 
how to avoid all this situation. They seem to laugh at politicians and 
they think it is a very nasty and dirty word. Let them figure it out. 
But I say, Senator, if you try that second part of your bill you are 
going to run into that States rights thing, and I am afraid you are 
going to get a little trouble. 
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The third part of your bill pertaining to the libel obligations of TV 
and radio stations in right and in justice, the TV networks and 
licensees and the radio stations, they should not be obligated for any- 
thing a political candidate may say by use of their facilities because 
they have absolutely no control over what that candidate may say, 
and I could give you some very beautiful illustrations, but I don’t 

want to take up your time. 

But I think the Senate should get busy and relieve them of that 
libel responsibility. 

There is a very simple way if they will only think as to how they 
can protect themselves on escaping this libel responsibility; and I re- 
peat: let them figure it out themselves. But I want to make one point 
clear. When you are absolving them of that libel responsibility, be 
very. very careful that vou take into account that newspapers own a 
great part—some own outright as we know, others own a great part, 
and others own a smail part—of TV and AM licensees, and remember 
American newspapers are in politics up to their necks, the same as 
you and I are, Senator Hartke, and take that into consideration. 

I think you can figure out an example where if a newspaper which 
also owns a TV station wanted to libel somebody and be sure not. to 
bear responsibility for it, how they could do it very easily by employ- 
ing one of the so-called fringe or crackpot candidates running for the 
same Office at the same election in which the object of the newspapers’ 
editorials’ venom might be directed. 

I say, Senator, because of the fact that there is absolutely no 
connection whatsoever between the television industry and the in- 
dustry of journalism, that no newspaper should own any part of a 
TV station. That should be a Federal law. No publisher of a news- 
paper or of a magazine should be permitted to own any part of a tele- 
vision station. And you are going to have trouble with section 315 
so long as that condition exists. 

There is one thing more I wanted to bring out. In Broadcasting 
Magazine, which as you know is the Bible of the TV industry and 
which advertises itself as the—I think they call themselves the Voice 
of the Fifth Estate—well anyway just what it is—they carry a story 
in there that the reason you introduced this S. 1858 was that you had 
firsthand knowledge as to its bad w orkings. 

Did you know that? 

Senator Harrke. I will be glad to hear any testimony you have to 
offer, Mr. Daly. 

Mr. Lar Datry. Will you give me a minute? I want to find this. 

Senator Harrke. Just take all the time you want, Mr. Daly. 

Mr. Lar Daty. Well, I am going to quote from one paragraph of 
the May 11, 1959, issue of Broade: asting Magazine, which is published 
at 735 DeSales Street NW., Washington, D.C. : 

The freshman Senator from Indiana, Senator Hartke, said he became con- 
vinced changes were needed in the Communications Act during his campaign 
for the Senate last fall. 





That would be in November of 1958 

Well, Senator Hartke, I sent a form letter to the 15 television sta- 
tion managers in Indiana, and in the form letter I posed 6 questions 
to them—I don’t see a copy of it here, but I thought I brought it 
with me. 
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Briefly, I asked them if you had requested, if you had tried to buy 
a TV time from them. 

No. 2, did you try to get any free television time from them ? 

No. 3, did you make any formal complaint to any of the 15 TV 
stations in Indiana that you were being discriminated against in 
favor of your Republican opponent ? 

No. 4, did any of the 15 TV stations in the State of Indiana refuse 
to sell you a television time in your campaign for U.S. Senator be- 
cause they did not want to become involved in complications arising 
which might arise from section 315? 

And I think the last question I asked was, would you say—and 
I am speaking to the station owner—that so far as Vance Hartke 
and Harold Handley were concerned in the 1958 campaign for U.S. 
Senator in Indiana that all was serene and peaceable, or would you 
say that that was not so? ps 

Now, I have received replies from 4 of the 15 television stations 
in the State of Indiana, and all 4 say that there was absolutely no 
trouble at all, that section 315 operated beautifully as far as they 
were concerned. I have not had time, because the hearing was today, 
June 19, to get the replies from the other 11, but I was wondering 
if this gentleman that just testified before me is the same Mr. Pulliam 
that owns a TV station in Indianapolis. Do you know if he is, 
Senator ? 

Senator Harrxe. I honestly cannot tell you. 

Let’s get this clear: If you have any testimony to present, we will 
be glad to hear it. 

Mr. Lar Dary. I am presenting it. 

Senator Harrke. I am not here to answer questions. You are 
here to present your testimony. 

Mr. Lar Dary. All right; I make the point that the four TV sta- 
tions that did reply to my form letter said that all was serene and 
that no complications or trouble arose from the operation of section 
315 of the Communications Act in the Indiana campaign for U.S. 
Senator held in November of 1958. 

Now I want to bring out to the committee the fact, the undeniable 
fact that since February 19, the fiercest and greatest newspaper edi- 
torial onslaught in American history has been raging against the 
FCC’s February 19, 1959, decision in the Lar Daly case. It has 
reached the point where the editors of the editorial columns in some 
of these big city American newspapers have become irrational. 

Now the Chicago Daily News of February 20, 1959, carried an 
editorial entitled “Equal Time Rule a Farce.” 

In 90 percent of the editorials they call it stupid and it is not good 
morals or good sense to issue such a ruling. But in their last para- 
graph they say this: “Viewers annoyed by Lar Daly’s disruption of 
their entertainment should give thanks again, as many must have 
done before, that the press in this country, unlike television, is not 
licensed by the Government.” 

The lines that I want to emphasize in that editorial are that “viewers 
annoyed by Lar Daly’s disruption of their entertainment * * *.” The 
very fact. that the editor of a responsible big city newspaper would 
state such a thing to me is evidence enough that section 315 must 
have not been tampered with. 
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In fact, instead of being weakened it must be strengthened, because 
here the editor of the Chicago Daily News states just how important 
it is to him as to what a politician has to say running for office, whether 
it is mayor of Chicago or President of the United States. 

The main thing that this editor of the Chicago Daily News is con- 
cerned about, as far as TV is concerned, is the entertainment of the 
viewers. 

Now that is a terrible commentary on what the American people 
supposedly think of their politicians and the grave public issues of 
today. To this editor it is far, far more important that the entertain- 
ment of the viewers be the prime consideration and not what a poli- 
tician who may, who might be seriously and sincerely concerned with 
the public issues of today facing America, has to say 

And yesterday on June 18, 1959, the Chicago American, carrying 
an editorial, stating that five of the nine members of the Federal Com- 
munications Commission did this on June 16. Five of the nine mem- 
bers. Well, I submit that if the U.S. Senate is going to be influenced 
by an apparently organized, nationwide, editorial onslaught against 
the February 19, 1959, ruling of the FCC, that they give serious 
consideration to the fact that the editor of the Chicago American does 
not even know how many members constitute the Federal Communica- 
tions Commission. 

It is not nine members, it is only seven members of the Commission. 
And at no time in their news or editorial comments on the February 
19, 1956, ruling of the FCC have the Chicago newspapers or any of 
the big city newspapers—and I read 14 and 15 every day—ever pointed 
out the fact to their readers that in incidents 3, 4, 5. and 6, of the 6 
incidents involved in the issue before the FCC on February 19, 1956, 
that the vote of the FCC was 7 to 0—unanimous—in Lar Daly’s favor, 
and only 4 to3 in Lar Daly’s favor on incidents 1 and 2. 

And incidents 1 and 2 constituted, I again remind you, only 7 per- 
cent of the free TV time involved. And incidents 3, 4, 5, and 6 
constituted 93 percent of the free TV time involved. 

Senator Hartke, I ask permission of the Chair to enter into the 
official record this 12-page answer of Lar Daly to the network’s petition 
for reconsideration and rehearing. This is my answer, Senator, the 
answer of involved respondent, Lar Daly, to petitioner’ s request for 
reconsideration and declaratory ruling, and it is dated the 16th day 
of April 1959, because this, Senator, “explains in detail the reasons 
which we felt that the Febr uary 19, 1959, ruling of the FCC should 
be affirmed, and as you know, that ruling was affirmed on June 16, 
1959. 

Senator Harrxe. It will be incorporated by reference and placed in 
the official file. 

Mr. Lar Daty. I would also like permission of the Chair to include 
this document in the official document. 

Senator Harrxe. It will also be incorporated by reference as a part 
of the committee hearing. 

Mr. Lar Daty. This second document, which we will entitle “Ex- 
hibit B,” is dated April 29, 1959, and the first document I want entitled 
“Exhibit A.” 

Senator, I wonder if I might have permission to photocopy this 
next document, which is a Western Union telegram, and mail it. to the 
committee as Exhibit C? 
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Senator Harrxe. It will be perfectly all right. 

Mr. Lar Daty. I want the record to show that the committee will 
receive a photocopy of a Western Union telegram, dated February 21, 
1959, and that will be entitled “Exhibit C.” 

Senator Harrke. It will have to be in here by June 25. 

Mr. Lar Dauy. As Exhibit D, I will mail to the committee before 
June 25 a copy of a Western Union telegram, dated February 12, 
1959. 

As Exhibit E I will mail to the committee before June 25 a copy of 
a Western Union telegram, dated February 15, 1959. 

As Exhibit F, I will mail to the committee before June 25 a copy 
of a Western Union telegram dated February 14, 1959. 

Now, in respect to this new spaper editorial onslaught, which has 
been raging against the FCC February 19, 1956, ruling, T also mean 
to include the editorial onslaught by the electronic journalism as they 
like to determine themselves; namely, that employ ed by the networks 
and certain licensees seeking to pressure the FCC to reverse its Feb- 
ruary 19 ruling, and in that respect, on June 14, 1959, I invoked the 
equal opportunities provision of the Communications Act and de- 
manded free and equal time—I demanded free and equal time of 30 
minutes on multinetwork hookup simultaneously to answer this edi- 
torial onslaught against the February 19, 1959, ruling of the FCC 
and such a right i is guaranteed me by the rules and regulations of the 
Federal Communications C ommission, which impose upon licensees 
and networks the obligation of presenting a fair and balanced pres- 
entation of a controversial public issue to the American people. 

And this was made in the form of a telegraphic complaint, dated 
June 14, 1959, and it has been buttressed by a telegram dated June 18, 
1959, addressed to the FCC in which my attorneys and I again em- 
phasize that because of the affirmation ruling of June 16, 1959, “it is now 
even of greater importance that I be acc orded the multinetwork free, 
nationw ide, simultaneous right to bring the other side of this TV 
newscast dispute to the American people. 

It is all important because of the fact that figuratively speaking 
heaven and earth is now being moved to get the Congress of the United 
States, and specifically the Senate of the United States, to exempt TV 
newscast from the equal-opportunities provision of section 315(a) of 
the Communications Act of 1934, as amended. 

I feel that there is no possible reason why the equal-opportunities 
provision is not directly applicable to this extremely important issue 
which according to the Attorney General, the, networks, and prac- 
tically all of the newspapers transcends everything else as far as news 
reporting is concerned. 

I and my attorneys expect that the FCC will order the networks and 
the 22 involved individual TV licensees to make arrangement for 
this half-hour address so Lar Daly can “go to the country,” so to 
speak, and I would like those words “go to the country” in quotes, and 
tell the American people the truth about the TV newscast equal-time 
issue. 

I would also like to include in the record as exhibit G the replies 
which I will receive from the Indiana TV licensees in respect to the 
form letter I sent them, and these replies will be in the hands of the 
committee before June 25, and they will be all grouped as exhibit G. 
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(Letter received from Mr. Lawrence Daly, dated July 24, 1959, 
enclosing exhibits. The exhibits are on file, with the official files of the 


committee. ) 


Senator JOHN O. PASTORE, 
Chairman, Communications Subcommittee of Senate Commerce Committee, New 
Senate Office Building, Washington, D.C. 

Senator Pastore: Enclosed are exhibits which Senator Vance Hartke promised 
me would be incorporated, along with my short prepared statement and oral 
testimony of June 19, 1959, in the official record of the hearings of your sub 
committee regarding the Fair Political Broadcasting Act, Senate bill 1858. 
These exhibits are of essential importance to my position that regularly scheduled 
TV newscasts do come within the equal opportunities provision of section 315 
of the Communications Act of 1934, and must remain so. 

The June 16, 1959, affirmation by the Federal Communications Commission of 
its original February 19, 1959, ruling that “TV newscasts require licensees to pro- 
vide equal TV time for all political candidates for the same office, at the same 
primary or election” simply restates the basic fundamental rule of American 
law, viz, “Equal justice under law.” 

There are 12 exhibits, listed as follows: 

No. 1. Answer of Lar Daly to networks FCC appeal to reverse February 19 
ruling. 

No. 2. Lar Daly “Save Section 315 Letter” sent to all Members of Congress. 

No. 3. Lar Daly letter to all 15 Indiana TV stations re Senator Hartke cam- 
paign. 

No. 4. News story from Variety (weekly) titled “CBS and NBC: Cheers for 
Hartke.” 

No. 5. Lar Daly May 15, 1959, personal letter to U.S. Senator Vance Hartke. 

No. 6. Quotation of U.S. Supreme Court Justice Felix Frankfurter from New 
York Times of May 21, 1959, re Lar Daly’s “Resort to Editorial Demagogery.” 

No. 7. News story from New York Herald Tribune of May 22, 1959, re Julius 
Barnathan, ABC vice president, remarks proving Lar Daly’s contention that 2 
minutes on TV newscast time is worth more than any nonprime time. 

No. 8. Lar Daly protest and motion to strike U.S. Attorney General’s attempt 
to “stick his snout” in a matter absolutely no concern of his. 

No. 9. Chicago Daily News “ridiculous” editorial that “entertainment of TV 
viewers is more important than political candidacy for Chicago mayor,” and 
Chicago American editorial flagrantly employing ‘subjective determination” in 
assessing political candidate’s election chances. 

No. 10. News stories from New York Herald Tribune, New York Journal- 
American, and Washington Post and Times Herald, effectively exploding myths 
that TV networks and licensees have so-called obligation to keep public informed, 
instead of honestly stating their true purpose for existence, which is “providing 
entertainment for greatest mass of viewers and meeting obligation to show finan- 
cial profit to shareholders.” Also, news story confirming fact that Congress 
has repeatedly been asked by TV-radio networks to exclude news programs 
from section 315 provisions, but has always refused to do so. Also, Broadcasting 
magazine story that Paul Butler, Democratic national chairman, is opposed to 
TV newscast exemption froin section 315, instead of favoring proposed Hartke 
amendment as most newspapers distortedly stated. 

No. 11. Chicago bar record article of March 1958, “Equal Opportunities Under 
the FCC,” by renowned American legal scholar, Attorney Howard Newcomb 
Morse, showing that denial of Lar Daly’s rights and authority of three States of 
Illinois, Indiana, and Montana, in March and April 1956, by four major TV-radio 
networks and former FCC Chairman, was definitely, as Lar Daly says, “the 
most monstrous political crime in American history.” 

No. 12. Lar Daly appeal to FCC, invoking ‘“‘fair and balanced presentation of 
controversial issue of great importance’ (TV- newscast equal time dispute), 
asking FCC to grant Lar Daly free, simultaneous 30 minutes multinetwork time 
to answer organized, nationwide editorial assault against FCC February 19 
ruling by TV-radio networks. 

Lark Datry. 


Mr. Lar Dary. This concludes my testimony in defense of the Feb- 
ruary 19 ruling of the FCC regarding the equal-time obligations on 
regularly scheduled TV newscasts, and I say to the Senate of the 
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United States that the little people of America, especially those who 
run for political office, are not here with me and that I sit here repre- 
senting them. 

In fact, I believe I am the only one here defending the ruling of the 
FCC in this matter. And I want to impress upon the Senate of the 
United States the all-important fact that the power of subjective deter- 
mination is strictly inconsistent (?) with the political ideals of free 
representative governments and it is only identifiable with political 
tyrannies. 

In fact, it is absolutely necessary to the dominance and the per- 
petuity of a political tyranny, and it is completely abhorrent to the 
American concept of government. 

Thank you. 

Senator Harrxe. Thank you, sir. 


STATEMENT OF EUGENE C. PULLIAM, PUBLISHER, INDIANAPOLIS 
STAR, INDIANAPOLIS, IND. 


Senator Pastore. Good afternoon, sir, we are very happy to welcome 
a Hoosier. 

Mr. Putuiam. I am very happy to be here. 

Mr. Chairman and members of the Subcommittee on Interstate and 
Foreign Commerce, my name is Eugene C. Pulliam. I am the pub- 
lisher of the Indianapolis Star and the Indianapolis News, the Arizona 
Republic and the Phoenix Gazette, and several smaller papers. 

ae here not. only to urge this committee to report favorably on 
Senator Hartke’s bill, but also to urge the Congress to put an end to 
usurpation of legislative functions by Federal commissions. If the 
Congress does not recapture its exclusive right to make laws, presently 
there will be very little or nothing for the Congress to do except 
appropriate funds to keep these Federal commissions going. 

In many areas of Federal bureaucracy we already have government 
by decree, regulatory order, or a fantastic interpretation of some law 
such as the Daly case in Chicago. A mere opinion of some Internal 

tevenue official can have all the force and effect of law, although it was 
never reviewed, much less passed by the Congress. 

The Communications Act never was intended to give the Federal 
Communications Commission the power of censorship. But by a series 
of orders, regulations, and interpretations over the years, the FCC has 
taken unto itself the right of censorship over radio and TV broadcasts. 

They now insist they have the right to tell you what you may 
broadcast and also what you must broadcast. The whole philosophy 
of FCC regulation is completely contrary to the safeguards of indi- 
vidual freedom set forth in the Constitution. 

The right of free expression is the fundamental right of liberty and 
no commission has the right to abridge or abolish free expression. 
The FCC was established to regulate and police radio channels. It 
never was intended to be given quasi-judicial powers with the right 
to punish owners of broadcast stations. 

Hitler came to power in Germany first by seizing control of all radio 
stations and then abolishing the free press of Germany. Thus, he was 
able to set up a dictatorship that was to plunge the world into a 
bloody war. 
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These are strong words but I say to you that the encroachment and 
expansion of Federal bureaucracy is far more dangerous to the future 
safety of this Republic than is the danger of communistic control of 
this country. 

If we preserve and maintain a free press and a free radio, we will 
eventually defeat communism. But if we continue to drift into a 
Federal bureaucracy which wipes out all vestige of States rights 
and representative government, then America is “doomed because all 
bureaucratic dictatorships throughout all history have failed. The 
nations over which these bureaucrats have ruled have either disap- 
peared or become impotent states. 

What is the most powerful lobby in Washington today? It is 
not the A.T. & T., nor the combination of the trucking association 
and the teamsters union. They are powerful, but you Senators know 
the most powerful, most effective lobby in this city is the lobby oper- 
ated for and in behalf of Government bureaus. 

This bill by Senator Hartke is one of many bills which should be 
passed to curb the power of Federal Commissions. 

So I appeal to you to pass this bill. Not only for the benefits of 
radio and TV but especially on behalf of freedom—your freedom and 
my freedom. I urge you to awaken the Congress to the alarming 
extent to which it has abdicated its powers of ‘legislation. 

Congress has the exclusive function of making laws and Members 
of Congress are responsible to the people who elected them. Not a 
single member of these multifold commissions has ever been elected 
by ‘the people, so it is your responsibility to see to it that no other 
Government body except the Congress is permitted to make law by 


decree, regulatory order, a or interpretation. 


And that goes for the U.S. Supreme Court too. You simply cannot 
share your legislative functions with bureaucrats if you hope to save 
freedom and the Republic. Passage of this bill will be a very definite 
ae in the right direction. 

enator Hartke. In other words, what you are saying is in addi- 
tion to this other, although you and I might disagree, the public has 
a way of making their own mind up which one of us they want to 
follow. Isthat right? 

Mr. Putiiam. T don’t believe you should do anything which gives 
any commission the right of censorship. That is what you are de- 
veloping here. It has already been developed in FCC and in some 
other commissions. 

There is only one person who has any authority when it comes to, 
if somebody violates the law, then that is the job of the Attorney 
General. But it certainly is “not the job of the FCC or any other 
commission to deny the right of free expression or to tell a newspaper 
bd ont station what they can or cannot do, as long as it is in good 

ait 

Senator Hartke. Thank you for your testimony here this afternoon. 
We appreciate your coming from Indianapolis. 

Mr. Pututam. Very glad to be here. 
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STATEMENT OF W. D. ROGERS, PRESIDENT, TEXAS TELECASTING, 
INC., LUBBOCK, TEX. 


Mr. Rocers. Senator Hartke, gentlemen, my name is W. D. a. 
I am president of Texas Telecasting, Inc., which headquarters at 7400 
College Avenue in Lubbock, Tex. Texas Telecasting, Inc., is the l- 
censee of KDUB-TV and Radio Lubbock; KEDY-TV, Big Spring, 
Tex.; and KPAR-TV, Sweetwater, Tex. I wish to thank the com- 
mittee, Senator Hartke, for giving me an opportunity to make my 
comments about the subject to which this hearing is devoted, section 
315 of the Communications Act of 1934, as amended. 

I should like to say at this time, Senator, before I get into the formal 
part of my comment that as a broadcaster and affiliated with a major 
network, in answer to this gentleman’s statement a moment ago I 
should like to say as a broadcaster and affiliated with a major network, 
I am the master and the network is not my master. I think that 
one only has to read the contractual agreement between a network 
and its affiliates and they will find that the affiliates of the network, 
that the station certainly operates its own property and is the master. 

Being from Texas and being the operator of television stations in 
particularly aggressive communities, I think I know the difference 
between paid political advertisement and political news. In fact, 
I'll go further than this. I believe that most of the viewers of our 
stations and of other stations throughout the Nation have become 
sophisticated enough as a result of the impact of radio and television 
and the informative processes of the other public media themselves 
to know the difference between paid political advertising and political 
news. 

I have been active for some years in the public life of my own 
community and am presently president of the Lubbock Chamber of 
Commerce. Thus, I have a full appreciation of the vital contribu- 
tions of politics to our way of life, both before contests are resolved, 
during the campaign periods, and after office holders have been 
sworn. 

I consider the proper handling of both of these programing func- 
tions to fall within the purview of our licensed responsibility to op- 
erate in the public interest. 

Our form of Government requires that there be broad opportunity 
for citizens to stand for public office and that all means possible be 
made available to them to define their capacities for election and to 
state their programs. But our way of living, in fact the very essence 
of democracy, requires also that the public be fully informed in an 
objective sense on the nature of those promises contained in campaign 
platforms and upon the record of their fulfillment. 

I am not a constitutional lawyer. As a matter of fact, I am not 
a lawyer at all. However, it would seem to me that any law or regu- 
lation that would thwart the normal fulfillment of these obligations 
within the area of campaigning and performance, or even limit the 
ability of broadcasters to do their jobs, certainly would be contrary 
to the spirit if not the letter of the free charter under which we live. 
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Section 315 says two things to me as a licensee of broadcasting 
facilities. 

First, it says that if I put a legally qualified candidate for public 
office on the air, I must give equal opportunity to all other such 
legally qualified candidates for office. That’s easy enough, if you can 
figure out who the qualified candidates are. 

The difficulty arises, of course, in a determination of what consti- 
tutes political news and what constitutes political advertising. I don’t 
think it should be any more difficult to make this decision in a broad- 
casting station than it is to make it in the case of « newspaper. 

Unfortunately, through the years we have been dealing with this 
section 315, which in truth tends to deny legitimate news to the public. 
The Lar Daly case would seem to confirm this. Furthermore, it tends 
to violate the implicit spirit of the Communications Act which holds 
the licensee responsible for his own behavior. 

Personally, I’d rather have the decision in my own hands than 
in the hands of a Federal commission and take my chances that our 
decisions would be consistent with the public interest, thus consistent 
with the broad impact of the Communications Act. 

Of course, it is true that section 315 does give the broadcaster an 
umbrella. It implies that if he observes the stipulations as set forth 
in the controlling phraseology about legally qualified candidates and 
equivalent time, thereafter, there will be little obligation imposed upon 
him. He is even denied an opportunity to review the material broad- 
cast under the provisions of this section. This places the broadcaster, 
actually, in a position of irresponsibility. 

Decisionmaking is taken away from him and, in effect, he can permit 
his facilities to be used for the broadcast of libelous matter. In many 
States, because of this provision, laws have been passed holding the 
broadcaster free of libel action. This is the umbrella. 

For my own part, I don’t want it. 

I would rather have the responsibility and take the consequences. 
The Federal Government has given me and other broadcasters this 
responsibility in other areas of programing—and surely the record 
indicates that the industry has discharged this responsibility with 
honesty, integrity and fairness. 

In other words, Senator Hartke and gentlemen, the record of Ameri- 
can broadcasting would certainly sustain a vote to eliminate section 
315. 

However, one does not practice very long in this professional pur- 
suit without realizing that this is not the most practical of worlds. 
Being aware of this, and sensitive to the complexities that face our 
Nation’s lawmakers, I would settle at this time for a compromise on 
the elimination of section 315, so long as that compromise deleted its 
present and clearly evident evils. 

The Hartke bill, S. 1858, is such a compromise. In it, Senator 
Hartke has gone directly to the heart of the matter in suggesting that 
the broadcaster may apply his own judgment in granting equal time in 
the nomination and election campaigns for the offices of President and 
Vice President of the United States. Through this modification, I 
will be able to do a better job in my own area in covering campaigns, 
and thus clarifying issues for our listeners and viewers. 
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Senator Hartke’s bill liberates our news departments also in the field 
of political reporting and comment through exempting news docu- 
mentaries, panel discussions and the like from equal time require- 
ments. Further, and most important, it would remove the possibility 
of a Lar Daly decision—a condition greatly to be desired not pri- 
marily as a relief for broadcasters, but rather as a service to the 
American public. 

I come before you, therefore, as one who firmly believes that the 
ultimate disposition of this problem will require the elimination of 
section 315—for as long as it exists in any form, it places an un- 
natural restriction upon our ability to serve the people fully. Never- 
theless, it is evident that Senator Hartke has performed a great serv- 
ice for all Americans in his authorship of S. 1858. 

I hope that this committee will recommend S. 1858 and that it 
will be enacted by the Congress of the United States. 

Senator Hartke, I would like to thank you and the members of the 
committee for their courtesy and patience in listening to these 
comments. 

Senator Harrke. Thank you for appearing and for this fine state- 
ment you have given here today and also the recognition that the inter- 
est of the public comes before anyone else as far as the broadcasting 
and the U.S. Senate is concerned. 

Mr. Rocers. Thank you, sir. 

Senator Harrke. At this time, the statement of John E. Fetzer will 
be made a part of the record. 

(The statement of Mr. Fetzer follows :) 


STATEMENT OF JOHN E. Ferzer Recarpine S. 1858 (THE HarTKE BILL) 


On May 5, 1959, at the 1st session of the 86th Congress, Senate bill 1858 
was introduced in the Senate of the United States by Senator Hartke for him- 
self, and Senators Thurmond, Green, Humphrey, Young, McGee, Bartlett, Case, 
Bible, Bush, McCarthy, Randolph, and Engle; and the bill was referred to the 
Senate Committee on Interstate and Foreign Commerce. The stated purpose of 
the bill is to revise, extend, and otherwise improve the Communications Act of 
1934 and to bring into focus and proper perspective that section of the act relat- 
ing to political broadcasts. In connection with this proposed legislation, I re- 
spectfully request the indulgence of this committee to tender a brief statement. 

At the outset, I would like to identify myself. My name is John E. Fetzer and 
my residence is in Kalamazoo, Mich. I am president and owner of Fetzer 
Broadcasting Co. which is the licensee of radio station WKZO and television 
station WKZO-TV, Kalamazoo, Mich., and of FM station WJEF-FM, Grand 
Rapids, Mich. Fetzer Broadcasting Co. owns Amalgamated Properties, Inc., 
the licensee of radio station WJEF, Grand Rapids, Mich. In addition, I am 
president and owner of Fetzer Television, Inc., licensee of television station 
WWTY, Cadillac, Mich.; and of Cornhusker Television Corp., licensee of tele- 
vision station KOLN-TV, Lincoln, Nebr. I also have an ownership interest in 
the licensee of station WMBD, WMBD-FM, and WMBD-~-TYV, Peoria, Ill. 

Because of my long association and experience with broadcasting, I believe 
that I have become well acquainted with the many problems attendant to this 
field. I believe also that the role which radio and television has played and will 
continue to play, in the conduct of election campaigns, and in the dissemination 
of news to the public cannot be overemphasized. No other medium of mass 
communications can surpass the significance which attaches to broadcasting 
in the role of bringing matters of international, national, and local importance to 
the attention of the public; nor does any other medium have such a potential for 
future service in informing the public of matters of which knowledge is essential 
to the intelligent conduct of human affairs. 
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The importance of being adequately and intelligently informed extends not 
only to matters of international significance, but to the necessity of an under- 
standing by the public of the views, the abilities, and the conduct of its elected rep- 
resentatives. Any statute or regulation which hinders or restricts this role can- 
not but have an adverse effect, not only upon an intelligent assimilation of mat- 
ters of national and local significance by the American public, but also upon a 
considered and reasoned choice of those individuals whom they determine should 
represent their views. 

Accordingly, inasmuch as it is felt that the present section 315 of the Com- 
munications Act does present certain restrictive features, it is hoped that this 
statement relating to the proposed revision of section 315, as set forth in S. 1858, 
will be of some modest assistance to this committee in connection with its de- 
clared purpose of bringing the subject of political broadcasts into line with tradi- 
tional concepts of responsibility and freedom. 

It is proposed by S. 1858 that section 3 of section 315 of the Communications 
Act be amended to specify that presidential and vice presidential candidates shall 
be afforded equal opportunity in the use of broadcast facilities where the candi- 
dates are (1) nominees of a political party which polled, in the preceding presi- 
dential election, at least 4 percent of the total popular vote cast, or (2) whose 
candidacy is supported by petitions which contain signatures equal to at least 
1 percent of the total popular votes cast in the preceding election. 

I believe that an overwhelming majority of broadcasters would concur that 
this is a desirable revision of the present section 315. Past experience has con- 
clusively demonstrated that there are always a number of so-called “fringe” 
candidates who have neither the sanction nor the support of any substantial por- 
tion of the population. However, due to the relative ease with which anyone 
may qualify as a presidential or vice presidential candidate, such numerous 
eandidacies are not uncommon. Thus, to make broadcast time available for pro- 
grams or speeches by presidential or vice presidential candidates of either the 
Democratic or Republican Party, may subject a licensee to unreasonable demands 
for equal time on the part of such fringe candidates. The alternatives that are 
accordingly posed to a licensee are (a) to refuse to carry, e.g., network pro- 
grams of speeches by presidential or vice presidential candidates, or (b) become 
subjected to such demands for equal time by individuals who have little or noth- 
ing to contribute by their views. 

The proposed revision would therefore tend to alleviate this existing situation 
as it presently relates to presidential and vice presidential candidates. How- 
ever, although I therefore believe that this is an entirely desirable provision, a 
problem nevertheless remains as to analogous elections on a State or local level 
involving candidates other than presidential or vice presidential candidates. 
Despite this, it is felt that the proposal is a step in the right drection, and any 
criticism results only from the fact that it is not extensive enough. 

The proposed enactment would also provide that a licensee must permit equal 
broadcast time to any person who is a legally qualified or substantial candidate 
for nomination by a political party for the office of President or Vice President. 
Such a candidate for nomination is “presumed” to be substantial if (i) he is the 
incumbent of any elective Federal or statewide elective office of any State, or (ii) 
he has been previously nominated for President or Vice President by his party, 
or (iii) his candidacy is supported by a petition signed by 1 percent of the total 
popular vote in the last election, or by 200,000 signatures, whichever is smaller. 

In connection with this proposal, my conclusions are based upon the following 
assumptions: First, that even though the express terms of the presumption 
might not be completely satisfied, a licensee may nevertheless make time avail- 
able to a candidate whom he reasonably considers to be an outstanding and 
substantial candidate while nevertheless being free of subjection to the equal 
time requirement as to those fringe candidates for nomination by the same party. 
Second, it is assumed that this proposal does not in any way change existing 
interpretations of the equal time proviso of section 315 in that its requirements 
do not extend to all candidates for nomination regardless of party, but extends 
only to other candidates for nomination within the same party. 

If these assumptions are correct, then I must again concur in the objective 
sought to be accomplished by the proposed legislation for reasons similar to 
those above. The enactment would substantially alleviate an important reason 
for hesitation on the part of a licensee in making time available for programs 
and speeches of presidential and vice-presidential candidates. Nevertheless, 
freedom still remains to make time available to other worthy qualifying candi- 
dates without becoming subjected to equal time demands by fringe candidates. 
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It is also my interpretation of S. 1858 that it would revise and clarify the 
status and present interpretations of section 315 as its equal time proviso relates 
to programs such as bona fide newscasts. I believe that the recent Lar Daly 
ease decided by the Federal Communications Commission, which has denied re- 
consideration of its ruling on June 15, 1959, has been a matter of concern to 
broadcasters. As this Ccommittee.is well aware, in that case the FCC applied 
the equal time requirements of section 315 to film clips of candidates which had 
been used in a regularly scheduled newscast. 

As a result, any news coverage, e.g., such as that relating to the appearance 
of Mayor Daley in the course of his official mayoral duties, constitutes a “use” 
within the meaning of section 315 entitling opposing candidates to equal time. 
Such an interpretation, apparently dictated by the present language of section 
$15, has the inevitable result of precluding the broadcasting of newsworthy 
events due to the reasonable trepidation on the part of broadcasters of being 
subjected to numerous unreasonable demands for time by opposing qualified 
candidates for the same office. For example, to assume a situation where the 
incumbent in a local office becomes a candidate for reelection, prior to the ex- 
piration of his term of office, a matter of important significance to the com- 
munity might well arise in which the incumbent is necessarily involved by 
virtue of the office held. However, there would be a great deal of hesitation on 
the part of a licensee to broadcast this event, thereby depriving the public of 
complete news coverage as a result of the licensees possible subjection to de- 
mands for equal time from opposing candidates. This problem is particularly 
accentuated in those cases where the opposing candidates for office are numerous. 
It is not unusual for such candidates to number from 1 to 30. 

Accordingly, it is again believed that this provision of S. 1858 is a desirable 
revision of existing law. It also appears that this particular proposal goes even 
further than changing the interpretation reached in the Lar Daly case in that 
it also exempts not only regularly scheduled newscasts but panel discussions, 
debates, and similar types of programs from the equal time requirements, subject 
to the proviso that the format and production of the programs are under the 
exclusive control of the licensee or network as to the content, presentation, 
length, etc., so long as the program is not designed to advance the cause of, or to 
discriminate against, any other candidate. This also appears desirable in that 
it would seem to clarify which types of broadcasts are subject to the equal time 
proviso. As a result, programs of interest and significance to the viewing and 
listening public, such as programs featuring political figures and/or discussions 
of issues of national or international importance, may be broadcast without fear 
of subjecting the licensee to a demand for equal time by opposing and legally 
qualified candidates who would be authorized to utilize such time for the separate 
and distinct purpose of advancing their own campaign. 

Aside from those aspects of the proposed revision relating to equal oppor- 
tunity, it is also my interpretation of S. 1858 that it will clarify the problem of 
a licensee’s liability for defamatory statements made by a candidate. Although 
the proposal restates the present law that a licensee may not exercise censorship 
over programs made available to qualified candidates pursuant to the equal time 
requirements of section 315, it also provides that a licensee shall not become 
subjected to civil or criminal liability as a result of a candidate’s seizure of an 
opportunity to make defamatory statements, unless the licensee wilfully and 
knowingly participates in the act. 

This is a completely desirable innovation. It has always seemed extremely 
paradoxical to me that a broadcast licensee should be denied any power of 
censorship, but nevertheless be subjected to liability for defamation when he 
had no control over the defamatory material broadcast. Despite the fact that 
some States have enacted legislation precluding this possibility, and despite the 
fact that some recent court decisions have indicated that such a result is implicit 
under the present provisions of section 315, it is nevertheless important to have 
the issue clarified by statute in order to provide certainty and in order that a 
licensee might better comprehend the position in which he is placed. In addi- 
tion, I am quite sure that many broadcast licensees have in the past, refused 
to make time available to candidates whose conduct was above criticism simply 
because to do so would likely subject them to demands for equal time from 
other candidates whose conduct and statements were less susceptible to pre- 
diction and conducive to assurance. Thus, this particular proposal will actually 
increase the opportunities of political candidates to reach the public and expound 
their views and express their philosophy through the broadcast media of com- 
munication. This is, of course, a matter that is in the public interest. 
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In concluding, it is my belief that the proposed legislation will generally in- 
crease the freedom of broadcasters in their selection of public interest programs, 
and in their coverage of public and other newsworthy events. Conversely, it 
does not appear that any significant restrictions are placed upon the opportuni- 
ties of opposing candidates to secure equal time except in those few instances 
relating to presidential and vice presidential candidates, an exception that is 
insubstantial and which is dictated by necessity and commonsense. Even then 
safeguards are provided designed to secure equal time to those candidates who 
can satisfy certain nominal and sensible requirements. 

The proposal relating to newscasts and similar types of programs again pro- 
vides safeguards as Concerns equal opportunity while nevertheless increasing the 
freedom of licensees to conduct significant programing involving persons of 
important political stature where the subject matter has, in fact, no relation- 
ship to the candidacy of the persons involved. 

The sum of the proposals discussed herein then, is to increase programing 
freedom without significantly affecting the opportunities of all qualified political 
candidates to equal time. The proposal also appears to recognize to a some- 
what greater extent than in the past, the freedom, coupled with responsibility, 
of broadcast licensees. 

I appreciate the opportunity to submit my statement to this committee, and 
wish to thank the committee for its kind consideration. 


Senator Harrkxe. The committee will now adjourn until Tuesday 


at 10 o’clock, or until the call of the chairman. 
(Thereupon, at 4:10 p.m., the committee was adjourned, to re- 
convene at 10 a.m., Tuesday, June 23, 1959, or at the call of the chair- 


man.) 
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TUESDAY, JUNE 23, 1959 


U.S. Senate, 
INTERSTATE AND ForeIGN CoMMERCE COMMITTEE, 
COMMUNICATIONS SUBCOMMITTEE, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:15 a.m., in room 
5110, Senate Office Building, the Honorable John O. Pastore, chair- 
man of the subcommittee, presiding. 

Present: Senators Pastore, Monroney, Thurmond, Cotton, Scott, 
and Hartke. 

Senator Pastore. Our first witness this morning is Mr. John B. 
Johnson. Is he here ¢ 

This is a continuation of the hearings on S. 1585, S. 1604, S. 1858, 
and S. 1929, proposed legislation to amend the so-called political 
broadcasting provision of the Communications Act of 1934. 

I want to incorporate and make part of the official record at this 
time the following: 

A letter dated June 19, 1959, from the Honorable Paul M. Butler, 
chairman of the Democratic National Committee, Washington, D.C. 

A letter dated June 20, 1959, from Mr. Lawrence H. Rogers, IT, 
president of WSAZ, Inc., Huntington, W. Va. 

A letter dated June 20, 1959, from Dr. Frank Stanton, president 
of Columbia Broadcasting System, Inc., supplying supplemental in- 
formation asked of him during his appearance before the subcommit- 
tee on June 18. 

A letter dated June 12, 1959, from Mr. Patrick Murphy Malin, ex- 
ecutive director, American Civil Liberties Union, New York City. 

A letter dated June 4, 1959, from Mr. William H. Weldon, presi- 
dent of KRCG-TYV, Jefferson City, Mo., to Congressman A. S. J. 
Carnahan. 

A telegram dated June 18, 1959, from James R. Agostino, KXLY, 
Spokane, Wash. 

A telegram dated June 19, 1959, from Fred E. Walker, president, 
New Jersey Broadcasters Association, and vice president, WTEM, 
Trenton, N.J. 

A statement dated June 18, 1959, from Lee Hollingsworth, Mineola, 
N.Y. 

A statement dated June 17, 1959, from Palmer Hoyt, editor and 
publisher of the Denver Post, Denver, Colo. 

And a statement of F. Van Konynenburg, executive vice president, 
Mid West Radio Television, Inc., Minneapolis, Minn. 
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(The material above referred to is as follows :) 


DEMOCRATIC NATIONAL COMMITTEE, 
Washington, D.C., June 19, 1959. 
Hon. JoHN O. PAsTORE, 
Chairman, Senate Commerce Communications Subcommittee, 
Washington, D.C. 

Drar SENATOR PAsTORE: I would like to express my thoughts to you on the pro- 
posed legislation to amend section 315 of the Communications Act which is being 
considered before your subcommittee. 

In February of 1956, I appeared as a witness before the Subcommittee on 
Transportation and Communications of the House Committee on Interstate and 
Foreign Commerce. This House subcommittee was considering similar legisla- 
tion, which would have excluded the equal time provisions of section 315(a) of 
the Communications Act when it involved appearances by legally qualified can- 
didates on news, news interview, news documentary, panel discussion, debate, or 
similar type radio and television programs controlled by broadcasting stations or 
networks. 

My opinion then, and today, is that some revision should be considered which 
would serve to stimulate our Nation’s television and radio stations in presenting 
a greater number of programs dealing with the political candidates and issues 
so vital to an informed public, without subjecting broadcasters to nuisance 
demands such as have occurred in the past. 

However, my reservations then, and today, are just as strong. I believe, if 
changes are to be made in section 315(a), that provisions must also be included 
to make certain there is no abuse, in any area, of these proposed amendments. 

I am in agreement with Senate bill 1858, introduced by Senator Vance Hartke, 
of Indiana, with the exception of section (e) which states: 

“Appearance by a legally qualified candidate on any regularly scheduled or 
bona fide newscast, news documentary, panel discussion, debate, or similar type 
program where the format and production of the program are under exclusive 
control of the broadcasting station, or by the network in case of a network 
program, as to content, presentation, length, time, and all other details, and 
determined in good faith in the exercise of the broadcaster’s judgment to be a 
newsworthy event and in no way designed to advance the cause of or discriminate 
against any candidate shall not be deemed to be use of a broadcasting station 
within the meaning of this subsection.” 

Frankly, I am much concerned that this section of the proposed amendment 
could lead to some very serious abuses. I believe we urgently need safeguards 
assuring a guarantee of equal time for all candidates of major political parties, 
who would appear on programs excepted from section 315(a) under the provisions 
of the proposed amendments. 

I am certain that the underlined phrase above, “determined in good faith in the 
exercise of the broadcaster’s judgment” would be objectively and honestly pursued 
by the majority of the personnel affiliated with the networks and local stations. 

However, I repeat my testimony of 1956: 

“But what of the minority—the sponsor of a network news program, or a 
discussion forum, ‘with an ax to grind,’ or the local station owner who sees in 
this amendment ‘an out’ to load his regularly scheduled programs with guests 
from one party? Such instances could occur. 

“Mr. Richard Salant, vice president of the Columbia Broadcasting System, 
who appeared before this committee in support of the amendment, stated that a 
powerful safeguard against such one-sidedness would be provided by the lis- 
teners and viewers who regard radio and television as part of their personal 
lives. _Mr. Salant said that broadcasters could not long survive the public ill 
will, which such favoritism would justifiably create. 

“T agree that justice would eventually result. But a campaign is short. 
Persons who would try to misuse this amendment, if approved, are shrewd. 
Their one-sidedness, at first, might go unnoticed. But, in fact, the furor of the 
public over such a stacking of programs might not mount to the point of reme- 
dial action until the end of the campaign. It could be too late. The election 
could be over, the privileged candidate elected, and the ‘blacked out’ victim left 
wondering as to the advisability of having amended section 315(a).” 

As we approach the very important presidential election year of 1960, I feel 
certain that you and your committee members will proceed extremely cautiously 
with any wording of proposed amendments to section 315. We know there are 
abuses to all laws. I believe that there will be abuses if section (3) of S. 1858 is 
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approved, or if any of the other amendments being considered are accepted in 
their present form. 

It is my suggestion that paragraph (a) of the bill be revised to incorporate 
qualifying measuring principles for candidates other than presidential and vice 
presidential, similar to those set forth in paragraphs (a) and (b) pertaining to 
presidential and vice presidential candidates. If this is done, there will be no 
need for paragraph (e), since broadcasting stations would no longer be subject 
to the burdens and difficulties which have occasioned the recommendation of 
this provision. 

I am in sympathy with the tremendously responsible task before your commit- 
tee in its attempt to enable the Nation’s broadcasters to improve and increase 
the content of political programs for our Nation’s viewers and listeners. How- 
ever, aS we endeavor to progress with this communications problem, we must 
not abandon caution in such a vital area. We must not open the door to any 
abuses in 1960 which could be unfair, unjust, undemocratic, and fatal politi- 
cally to even one candidate of any political party. 

If you desire any amplification of my thoughts on this vital political legisla- 
tion, I will be happy to comply with your wishes and those of your committee. 

Sincerely, 
Pau. M. BUTLER. 


WSAZ, INc., 
Huntington, W. Va., June 20, 1959. 
Hon. JoHN O. PASTORE 
Chairman, Subcommittee on Communications, 
Senate Committee on Foreign and Interstate Commerce, 
Washington, D.C. 


DEAR SENATOR PASTORE: The incredible decision by the Federal Communi- 
eations Commission to stand on its earlier decision in the matter of the so- 
called Lar Daly case prompts me to write this letter and request that it be 
included in the record of the hearings on the subject of amendment of sec- 
tion 315 of the Communications Act of 1934. 

If the confirming decision last week by the Commission has the effect of 
impelling your committee and the whole Congress to immediate action, then 
it will have been a blessing in disguise. If the result is that the decision 
stands without corrective legislation by this session of Congress, then it holds 
the promise of an incipient disaster for all broadcasting and the public inter- 
est which we, as licensees, are pledged to serve. 

Since many arguments more eloquent than mine will have been made, I will 
not burden you with repetition. I am compelled to write concerning a single 
example of the damage done by such an interpretation of section 315 in the 
case of our television operation. 

As has been recorded in proceedings before your committee in the past, our 
station is regional in nature, serving parts of four States: specifically, West 
Virginia, Kentucky, and Ohio, and part of Virginia. There are very few 
large communities in this coverage area, the two largest being Charleston and 
Huntington, W. Va. However, there are half a million families in predomi- 
nantly rural and outlying mountain areas that are dependent upon us for 
service. In consequence of this, and in an effort to render a community serv- 
ice to all these farflung reaches, we have developed over a period of years 
a unique area news operation—unique because it pioneered many teghniques 
of film coverage and stringer correspondence not hitherto used in local tele- 
vision. As a result, we are able to bring a “hometown” flavor to our news 
coverage, reaching literally hundreds of communities in four States. It can 
be seen at the outset that there are literally hundreds of important political 
officeholders who are dependent upon this type operation at campaign time, 
and whose activities are covered by our news operation in the times between. 
Since a large number of the threescore Congressmen and other elected offi- 
cials will be up for reelection in 1960. It is immediately apparent that the 
bulk of our newscasts during the next 15 months could become the battle- 
ground for senseless political argument under the Lar Daly decision. 

The only alternative is that we restrict our news coverage of all events in- 
volving holders of political office. This is, as the President said, ridiculous on 
its face. Yet, it is mandatory if we are to follow the dictates of the FCC’s 
decision. Who is to say that Governors, mayors, city councilmen, Congressmen, 
Senators, county sheriffs, and other public officials, are no longer newsworthy? 
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And much more difficult, who is to say that items of “hard news” involving such 
people should be deleted because of the onus of time for political reply within 
the framework of our news programs? It appears self-evident to me that passage 
of any one of the numerous pieces of legislation proposed in the Senate and the 
House, designed to exempt news broadcasts from the effect of the so-called Lar 
Daly decision, is not only desirable but absolutely mandatory. A quick glance 
at the calendar indicates that this action must be taken before the close of this 
session of Congress. 

The Nation’s public comprising the radio and television audience deserves your 
earnest consideration of this request. The Nation’s broadcast licensees will be 
deeply appreciative of such consideration. 

Respectfully yours, 
LAWRENCE ROGERS. 


COLUMBIA BROADCASTING SYSTEM, INC., 
New York, N.Y., June 20, 1959. 
Hon. JoHN O. PASTORE, 
Chairman, Subcommittee on Communications, Interstate and Foreign Commerce 
Committee, U.S. Senate, Washington, D.C. 

DEAR SENATOR PASTORE: During my testimony on June 18 before your sub- 
committee dealing with various bills to amend section 315 of the Communications 
Act, you graciously .permitted me the privilege of further considering certain 
questions which you asked me and of furnishing the answers in writing. I am 
pleased to do so. 

First, you asked me to comment on the suggestion made by Commissioner 
Ford that section 315 be amended by adding the following: 

“Provided that newscasts and special events such as political conventions shall 
not be considered a use within the meaning of this section, but this proviso shall 
not except licensees who broadcast such news and special events from an objective 
presentation thereof in the public interest.” 

As I stated at the hearing, our preference is for the broader relief afforded 
by S. 1858. Failing that, however, the narrower relief afforded by Commissioner 
Ford’s proposal is, at least in general, certainly acceptable. I must state, 
however, that we find rather considerable ambiguity in the latter part of the 
proposal—i. e., ‘“‘but this proviso shall not except licensees who broadcast such 
news and special events from an objective presentation thereof in the public 
interest.” Particularly do I find potential difficulty in how the underscored 
portion might be interpreted. I am sure that it is not intended to prevent us 
from distinguishing between major candidates on the one hand and fringe 
candidates on the other hand, or between newsworthy and nonnewsworthy 
candidates and events. I would suppose that the requirement of “an objective 
presentation” is intended only to assert a statutory standard requiring that the 
broadcaster make a bona fide determination of newsworthiness, unaffected by 
any personal predilections which the broadcaster may have for or against any 
particular candidate. 

If I am correct in this interpretation, then we conclude that Commissioner 
Ford’s proposal represents a significant imporevemnt in section 315 as it has 
been interpreted. I would urge, however, that, if my interpretation is correct, 
and this is Congress’ intention, the committee report make this crystal clear. 

Second, you asked me whether either the proposal of Commissioner Ford or 
S. 1604 (introduced by Senator Allott) or S. 1929 (introduced by Senator 
Holland) would permit such broadcasts as the acceptance speeches of the Demo- 
cratic and Republican Presidential nominees; debates between major candidates; 
and such events as the Fisenhower-Nixon meeting and speeches in Wheeling in 
1952, to which reference was made in my testimony. 

It seems to me quite clear that Commissioner Ford’s proposal permits broad- 
casting the acceptance speeches of the Democratic and Republican candidates 
without thereby imposing on the broadcasters an Obligation to give time to all 
other candidates, no matter how obscure, for the same office. I think, however, 
that particularly because of the “such as” phrase the contention might not 
unreasonably be made that Commissioner Ford’s proposal does not permit similar 
leeway for the debates or the Eisenhower-Nixon situation. On the other hand, 
it could be argued that the “such as” clause is purely exemplary and is not 
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intended to be limited to events like political conventions. Again, it would be 
extremely helpful if the committee could make clear that its intent in the 
premises is not to limit the exemption only to events like political conventions. 
You may find that the most desirable solution is to substitute the words “includ- 
ing but not limited to political conventions.” Thus, the exemption would clearly 
encompass not only political conventions and acceptance speeches, but also 
debates and such clearly newsworthy happenings as the Hisenhower-Nixon 
meeting and speeches. 

Turning then to S. 1604 and S. 1929, the question turns, of course, on the in- 
terpretation of “any news program, including news reports and news commen- 
taries * * *.” The fact that these bills exempt from section 315 not only news 
reports and news commentaries but, explicitly, other news programs seems to 
us to make it reasonable to interpret as a wider permission which would allow 
the broadcast, as they happen, of such newsworthy events as the presidential 
debates and the Eisenhower-Nixon meeting. I believe, however, that it is not 
impossible that contrary contentions might be made and that some future 
commission might take a more rigid view. Therefore, again in this case, I 
would respectfully urge that your suggestion that such programs as these are 
in fact news programs intended to be exempted be explicitly embodied in the 
legislative history. 

I did not want to take up your time and the time of the subcommittee to com- 
ment on two matters of draftsmanship in S. 1858 (introduced by Senator Hartke 
and others). I am sure that these are inadvertent errors of draftsmanship 
and I would like to call them to your attention now for consideration. 

First, on page 3, line 13, I believe that the word ‘‘and” should be substituted 
for the word “or” in the phrase “legally qualified or substantial candidate,” in 
order that subsection (b) shall have any meaning at all. If the word “or” is 
retained, then the law is kept exactly as it now is and any candidate who is 
legally qualified would be entitled to the protection of section 315 under subsec- 
tion (b) even if he is not a “substantial candidate.” I am sure that this is not 
intended. 

Second, on page 4, line 19, after the word “licensee,” there should be added 
“or network in case of a network program”; similarly, on page 4, line 20, after 
the word “licensee,” the words “or network” should be added. These latter 
amendments are necessary in order to provide protection from liability to net- 
works as well as stations, just as has been done in subsection (e) on page 5. 

I appreciate your courtesy. With all good wishes. 

Sincerely, 
F. STANTON. 


AMERICAN CivIL LIBERTIES UNION, 
New York, N.Y., June 12, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


Dear SENATOR MAGNUSON: Thank you very much for your June 10 letter 
informing me of the schedule of hearings on section 315 of the Communications 
Act to be held by the Subcommittee on Communications beginning on June 18. 
We are delighted to learn that all interested parties are being given an oppor- 
tunity to appear or submit a statement for the record. 

As my June 4 letter stated, our position on section 315 is now under review, 
and unfortunately, the committee discussing this problem will not meet until 
June 23. If there should be any change of policy, it will be necessary for the 
committees’ recommendation to be considered by our board of directors which 
does not meet until July. Even if no policy change is recommended, it will 
take several days to frame our statement. In view of both of these factors, we 
regret that we are not able to appear on June 25, although we do appreciate 
your arranging for our appearance on that day. As soon as our timetable is 
set, I will immediately contact you to see if our appearance before the subcom- 
mittee is feasible; if not, we certainly will file a statement for the record. 

Thank you again for your courteous reply. 

Yours sincerely, 
PATRICK MURPHY MALIN, Ezvecutive Director. 








194 POLITICAL BROADCASTING 


KRCG-TYV, 
JEFFERSON City, Mo., June 4, 1959. 
Hon. A. S. J. CARNAHAN, 
House of Representatives, Washington, D.C. 


Dear Mr. CARNAHAN: It is my understanding that committee meetings are 
about to be held on proposals to amend the political broadcasting law. Section 
315, the part of the Communications Act which regulates political broadcasts, has 
been a yoke around broadcasting’s neck long enough, and I would like to ask 
that you do everything in your power to see that the section is repealed. 

The amendments which I have read, although undoubtedly well intended, do 
not get the job done. One of the amendments provides only limited relief by 
excluding from the equal time provisions of section 315 the appearances of 
candidates on news programs. All of the other ridiculous provisions of the 
section would remain intact. The other leaves undisturbed the application of 
what equal time provisions remain to splinter candidates who have not the re 
motest chance of election. 

In conclusion, it is my honest opinion that attempts to rewrite section 315 
will create as many difficulties as it corrects. The necessity to operate in the 
public interest is in itself enough of a restraint upon broadcasters to insure 
fairness in their handling of political candidates. May I again ask that you do 
everything in your power to see that section 315 of the Communications Act is 
repealed. 

Cordially, 
WILLIAM H. WELDON, President. 


[Telegram] 


SPOKANE, WASH. 
Hon. WARREN G. MAGNUSON, 
U.S. Senate, Washington, D.C.: 


Sorry I cannot be in Washington to testify on relief from section 315. Strongly 
urge you to support Senator Hartke’s bill. 
JAMES R. AGostino, KXLY, CBS. 


[Telegram] 
Senator WARREN G. MAGNUSON, 
Chairman, Senate Interstate and Foreign Commerce Committee, Washington, 
D.C. 


It is important for your committee to be fully aware that section 315, Com- 
munication Act, is not only of vital importance to the four national networks, 
but is of equal importance to the radio stations across the Nation who are in- 
dependently owned, some affiliated, some with networks and some not. 

We in New Jersey urge you to take into consideration that fact that this 
problem is not national, but is indeed a serious local problem, i.e., the Lar Daly 
case. Let us not become overwhelmed by big-name witnesses, political con- 
ventions, and national elections. Bear in mind the local station and local elec- 
tions which today we as broadcasters must cover to maintain our standards of 
journalistic ability which we have built for ourselves. Representing local sta- 
tions in New Jersey, we are willing to testify anytime. 

Frep FE. WALKER, 
President New Jersey Broadcasters Association; Vice President and Gen- 
eral Manager, Radio Station WTTM, Trenton, N.J. 


STATEMENT OF LEE HOLLINGSwoRTH, Ex-Owner, RapD1Io WKBS, MINeEora, N.Y., 
IN RE THE So-CAaLLeD Ripicutous FCC RULING 


“And how ridiculous can Considine and even our President be?” 

The newspapers, many of which own both radio and television stations, 
should look to full compliance with the FCC law, which requires equal time for 
political parties and even candidates. The 1927 law referred to by Bob Consi- 
dine is just as valid as it ever was—and the radio and television stations that 
are crying about this simple democratic law, should realize their duty to so- 
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ciety, our democracy (what is left thereof), and generally to fair play. Any 
radio and television station owner who does not have the desire, imagination, 
and willingness to establish the type of programing that would give each candi- 
date and each party, regardless of the number, a satisfactory program and 
equal-time schedule, is not really worthy of the public trust of a station license. 
A simple program that sought out views of parties and of candidates of both 
or of all parties, including forums, would insure more fully that each station 
was operating in the public interest. People would be better informed. Haven’t 
newspapers—the better ones—given parallel space to candidates? Then radio 
and TV should do likewise. 

Our President should hide his head in shame (in my opinion) for his blasts 
at this very valid law. There may be instances of the Chicago candidate here 
and there, and even of another Lincoln’s towering hat to attract attention, 
however, this has nil to do with the responsibility to the public of radio television 
stations that are required to operate in the public interest. Well-programed radio 
and TV stations appreciate the opportunity to program their time, with newsy, 
lively, and informative public interest material. 


THE DENVER Post, 


June 17, 1959. 
Mr. NICHOLAS ZAPPLE, 


Communications Counsel, 
Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


Dear Mr. ZappLe: It is impossible for me to be in Washington on June 23. 
Therefore, I am sending you the attached statement which records my views on 
section 315. 

I am also enclosing an editorial from the Denver Post which appeared on 
March 26, 1959. It, too, is harmonious with my beliefs in this matter. 

Sincerely, 
PALMER Hoyt. 

Mr. Chairman and gentlemen of the subcommittee, my name is Palmer Hoyt 
and I am editor and publisher of the Denver Post, an independent newspaper 
which has no financial interest in any radio or television station. 

Because of my belief that unfettered news reporting is essential to intelligent 
public opinion in a democracy, I deplore the decision of the Federal Communica- 
tions Commission in the Lar Daly case. 

When the Federal Government grants the exclusive use of a radio or tele- 
vision frequency to a particular station, a valuable right has been conferred and 
it is entirely proper for the Government to prevent that right from being used 
to promote the political beliefs of station owners. 

The “equal time” provision of the Communications Act of 1934, section 315(a), 
was intended to prevent the misuse of radio and television licenses for self- 
serving, political propaganda purposes. 

However, the FCC has now given a strained interpretation to the “equal time” 
section. By ruling that the appearance of a candidate on a legitimate news 
program gives his rivals the right to demand equal time, the Commission has 
come close to imposing a blackout on governmental news during election years. 

The failure of the Commission to make a reasonable distinction between news 
and election propaganda requires corrective measures. 

The subcommittee has before it several bills addressed to this problem. 

The simplest, S. 1929 by Senator Holland, would provide that the “equal 
time” rule shall not apply when a candidate for public office appears on a news 
program which is entirely under the control of the station or network. 

Enactment of S. 1929 would effectively reverse the Commission’s ill-advised 
decision in the Lar Daly case and go no further. 

Because of my hope that radio and television can contribute more to public 
understanding of political issues than they customarily have contributed in the 
past, I would be willing to go one step beyond the Holland bill. 

I would favor exempting not only news programs, but also panel discussion 
and debate-programs from the “equal time” requirement. 

S. 1585 by Senator Thurmond would accomplish this purpose. 

Let me point out how the Thurmond bill would affect next year’s presi- 
dential election campaign. In all likelihood, the presidential candidates of 
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two major parties will be men who are already holding public office and, there- 
fore, are making news from time to time. 

Enactment of the Thurmond bill would enable radio and television stations 
to present these candidates in newsmaking roles without incurring any obliga- 
tion to give “equal time” to a dozen or more candidates of minor parties. 

It also would enable stations to present leading candidates on programs such 
as “Meet the Press” without creating an obligation to present all the candidates 
of all minor parties. 

It might result in television and radio debates between the leading candidates 
for the Presidency, a type of campaigning which could be highly informative 
and beneficial for the country. 

The Thurmond bill would permit radio and television stations to do a better 
job of presenting men and issues. 

It would bar them from using licenses obtained from the Government for one- 
sided, partisan appeals. 

Other bills before the subcommittee, S. 1858 by Senator Hartke and 8. 1604 
by Senator Allott, seem less desirable to me. 

The Hartke bill is more complicated with its provisions about the number of 
signatures on petitions that a candidate would have to have before he would 
be entitled to “equal time.” 

It might prove to be unduly discriminatory against third party candidates and 
against “dark horse” candidates for the nominations of the two major parties, 

It also branches off into another subject—that of the liability of stations for 
slanderous remarks made over the air by candidates for office. That issue is now 
before the courts and should be decided there before any new legislation on the 
subject is attempted. 

Senator Allott’s bill, like the Holland bill, does not go to the desirable length 
of exempting panel and debate programs from the equal time requirements. 

For these reasons, I strongly urge the subcommittee to give its approval to 
S. 1585 by Senator Thurmond as the best means of releasing radio and television 
from unreasonable restraints on their efforts to present the news and their 
efforts to contribute to the airing of public issues through discussion and debate. 


On BEHALF OF BETTER NEWSCASTS 


Although we are not admirers of radio and television newscasts, which nor- 
mally attempt to skim the cream of the headlines, thereby leaving it to the 
newspapers to do the solid work of informing the public, we are heartily in favor 
of every effort to improve newscasting. 

Those efforts will face a new difficulty if a recent ruling of the Federal Com- 
munications Commission is not upset either by the courts or Congress. 

The FCC has decided that because the Republican and Democratic candidates 
for mayor of Chicago appeared on newscasts in that city, the station handling 
the appearances would have to give equal time to a perennial office seeker who 
had announced he would run for the mayoralty nominations of both parties. 

The Federal Communications Act has always contained a provision that if a 
broadcasting station permits a candidate to use its facilities, equal opportunity 
must be given all candidates, but in the past the FCC had ruled this provision 
did not apply to newscasts put on the air by the station itself. 

In the Chicago case, the FCC reversed itself and held that the equal time 
provision must apply to newscasts as well as other appearances. 

That this interpretation is farfetched may be judged from the fact that two 
of the newscasts showed Mayor Daley, a candidate for reelection, opening a 
charity drive and welcoming President Frondizi of Argentina to Chicago. On 
these occasions the mayor appeared only in his official capacity. 

The effect of the FCC ruling is to deprive stations of the right to exercise 
news judgment and decide that what a major party candidate says is more 
newsworthy than the remarks of a candidate who has no chance to win and is 
running largely for exercise. 

As Dr. Frank Stanton, president of the Columbia Broadcasting System, has 
pointed out, there were at least 10 minority party candidates for President in 
the last national election. If the new FCC rule had been in effect then, stations 
could not have provided newscasts of Eisenhower and Stevenson speeches unless 
they were prepared to provide equal time on newscasts for the speeches of the 
10 also-rans. 
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CBS is prepared to appeal the FCC ruling to the courts. Meanwhile, a bill 
has been introduced in Congress by Rep. Glenn Cunningham, Republican of 
Nebraska, to make it plain that newscasts are not subject to the equal time 
provision of the law. 

We believe his bill, H.R. 5389, should be passed. 


STATEMENT OF F. VAN KONYNENBURG, EXECUTIVE VICE-PRESIDENT, M1IbD-WEST 
RApDIO TELEVISION, INC., MINNEAPOLIS, MINN. 


On behalf of Mid-West Radio Television, Inc., the licensee of radio station 
WCCO and television station WCCO-TV, Minneapolis, Minn., I appear in sup- 
port of the Hartke bill (S. 1858). We believe that enactment of this bill would 
constitute a substantial step forward in promoting the public interest in the 
widest possible dissemination of information about political campaigns and 
candidates and in clarifying the responsibilities of broadcasters under the 
Communications Act. 

Substantial and far-reaching public gains would follow from the enactment 
of the Hartke bill. First, by making section 315 inapplicable to the candidates 
of fringe parties for the offices of President and Vice-President, and by exempt- 
ing news programs dealing with any and all candidates from its coverage the 
bill will greatly promote broadcast coverage of public affairs. 

Let me illustrate how the present law hamstrings local news coverage. Sup- 
pose you have a lot of candidates for a given office. A station can’t afford to 
arrange a debate between the two major candidates without assuming the 
obligation of giving the same time to every other candidate to use as he wants. 
Likewise, the station under the Daly ruling can’t give coverage to significant 
news involving one of these candidates without the same risk. And this is not 
a fanciful situation. Recently in our area there were no less than 21 candi- 
dates for office of sheriff. Obviously, this prevented us from having the lead- 
ing candidates appear. The present bill, if enacted, would remove such bars to 
full broadcast coverage and enable broadcasters to fulfill one of their primary 
duties—informing the public. 

Second, the bill would provide broadcasters with long and sorely needed re- 
lief from defamation suits arising out of the use by candidates of station time 
in cases where the station is compelled to make station facilities available to 
eandidates pursuant to section 315 of the Communications Act. As you know, 
the Commission has interpreted section 315 as forbidding a station from either 
censoring a broadcast or specially conditioning the use of station facilities upon 
the indemnification of the station by the candidate, not withstanding that the 
station is powerless to deny the candidate use of the station. 

The inequity implicit in this situation has led many States to enact remedial 
legislation. However, the scope, language, and protection afforded by these 
statutes are by no means uniform. Since broadcast reception is not limited 
by State boundaries, these laws do not by themselves afford sufficient protection 
to the broadcaster caught in the vise of section 315. A uniform, nationwide law 
is needed. The Hartke bill would fulfill this need. Not only would it have the 
beneficial effect of harmonizing the laws of the various States on this subject 
but it would fill a void in section 315 by immunizing broadcasting stations from 
unjust penalties when they discharge governmentally imposed obligations. Sig- 
nificant progress would thus be achieved in enlarging the opportunities for 
broadcast coverage of candidates appearances. 

Liberalization of 315 along the lines of the Hartke bill would free broad- 
casters from the chains of a law which has remained substantially unchanged 
since its enactment nearly a quarter century ago. 

In that period broadcasting has made giant strides toward becoming an 
energetic, responsible and up-to-the-minute medium of news coverage. People 
now look to, and depend upon their broadcast stations for full, unrestricted 
and uncensored coverage of news and public affairs. Unfortunately, the thrust 
of section 315, as it now stands, is to frustrate such news coverage by penaliz- 
ing stations which freely and fully cover the news. Revision of section 315 
along the lines of the Hartke bill will cure this increasingly undesirable sit- 
uation. Enactment of the Hartke bill would thus represent a milestone in 
carrying out the basic intent of the Communications Act—the broadest and 
fullest coverage of news and views, from as many responsible sources as 








POLITICAL BROADCASTING 


198 


possible. The public interest requires no less and the Hartke bill asks no more. 
Its prompt enactment accordingly would constitute a much-needed public 
service. 


STATEMENT OF HAROLD E. FELLOWS, PRESIDENT AND CHAIRMAN 
OF THE BOARD OF DIRECTORS OF THE NATIONAL ASSOCIATION OF 
BROADCASTERS 





Mr. Fetxows. Mr. Chairman, my name is Harold E. Fellows. I am 
resident and chairman of the board of the National Association of 

roadcasters, a business association whose membership is composed 
of all radio and television networks, 1,511 AM, 428 FM, and 333 TV 
stations. 

The essence of section 315 of the Communications Act is that once 
a broadcaster has made time available to one candidate, he must make 
equal opportunity available to all opponents of that candidate. 

This particular section of the Communications Act has probably 
been the subject of more individual rulings by the Commission than 
_ other law affecting our business. We have found it necessary to 
pu lish for our membership a question-and-answer booklet entitled 
‘A Political Broadcast Catechism” in order to assist stations in 
analyzing the thorny problems presented by section 315. We find it 
necessary to republish this booklet at approximately 2-year intervals, 
because there is always a new problem which has not been previously 
passed upon by the Commission, or one causing confusion within 
political and broadcasting circles. 

When first enacted, this section appeared to be a relatively simple 
provision of law, but there now has developed a highly complex set 
of rules, regulations, interpretations, and policy statements which 
bind the broadcasters in a legal straitjacket and deprive the public of 
programing which it might otherwise receive. 

There are, in effect, three key words or phrases contained in section 
315: The first is “legally qualified candidate”; the second is “use”; 
and the third is “equal opportunity.” 

Legally qualified candidate: The question as to who is and who is 
not a legally qualified candidate is determined entirely by State law. 
If the candidate cannot be voted for in a given State or district, then, 
for the purposes of section 315, he is not a “legally qualified candi- 
date.” This term, however, is not restricted to persons whose names 
appear on the printed ballot. It would include persons not on the 
ballot if they make a bona fide race for the office, and if their names 
can be written in by voters under local law. The term “legally quali- 
fied candidate” includes candidates for nomination as well as for 
election. Section 315 has been interpreted thus to cover primaries 
as well as elections. 

“Use” of a broadcasting station: The word “use” has been inter- 
preted by the Commission, for all practical << ee as being synony- 
mous with the word “appear.” For example, if a local candidate for 
mayor happened to be in New York City and appeared on either radio 
or television on a variety show, and that program was carried locally, 
the opponent of that particular candidate would have a right to 
pales | comparable air time on the local station which carried the 
show. 
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Similarly, if a candidate happens to be a current officeholder, 
wherein he would be in a position of making news in the discharge 
of his normal duties, section 315 gives to the incumbent’s opponent 
or opponents the right to demand equal air time for all of the appear- 
ances of the incumbent on the air. 

We have the situation, then, where the Commission has ruled that 
all appearances of a candidate, no matter how brief or perfunctory, 
are uses of a station’s facilities within section 315. Specifically, the 
Commission has ruled in the Lar Daly case that even an appearance 
by a candidate on a film clip in a station’s normal and regular news 
program made section 315 applicable, giving to that candidate’s oppo- 
nents the right to demand “equal opportunity.” 

Equal opportunity: In such a situation, equal opportunity would 
seem to mean that the opponent would have the right only to be simi- 
larly a subject of news coverage, but, of course, one then runs into 
the restriction that a station has no right to censor broadcasting 
material utilized by a candidate. In effect, this means that the Com- 
mission has given to the second candidate a greater opportunity for 
use of a station’s facilities than was afforded to the former. The first 
candidate who appeared in a newscast actually had no control over 
his appearance. ‘This means that he is discriminated against by the 
operation of section 315. Presumably, he would never have any con- 
trol over whether or not a station would choose to put him on the air 
in its normal news coverage. However, should a station, under the 
Commission’s ruling, carry the candidate (and, of course, it is pos- 
sible that a candidate could do something newsworthy which would 
not necessarily be flattering), that candidate’s opponent would have 
the right to utilize the station’s facilities in any manner he saw fit. 

Consequently, equal opportunity is not at all guaranteed by the 
present Cotsintelon interpretation of section 315, because the first 
candidate who appears has no choice in the means and methods where- 
by the station carries his utterances, and his opponents have a complete 
choice and the control over their means and methods of appearance. 

The obvious conclusion, when a station carries a political candidate 
in a news program, is that this should not be regarded as “use” under 
section 315. In fact, it is not “use” in the generally accepted under- 
standing of this word. 

It has been our position in previous appearances before committees 
of Congress that section 315 should be repealed in its entirety. I 
would like to reiterate this position, because I still believe it to be the 
only way to completely remedy the unrealistic situation in which we 
find ourselves. 

Section 315, even before the recent ruling by the FCC, operated 
to the detriment of the listening and voting public. It especially 
denies to broadcasting the responsibility which should be accorded 
to all free media of communications. Section 315 prevents the public 
from receiving full coverage of election campaigns. It shackles sta- 
tions and networks in their forum and panel shows, in scheduling de- 
bates between leading candidates, and in the reporting of campaign 
messages. 

The broadcaster knows that once a candidate appears on his fa- 
cilities, there is opened up a Pandora’s box of legal and technical 
difficulties caused by the requirement that all bona fide candidates for 
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a particular public office must be granted equal time in the use of a 
station’s facilities. This means that, if there are two leading candi- 
dates for a particular office, a broadcaster cannot limit the time he 
makes available in that particular campaign to these candidates 
alone, if there are other candidates in the race. For example, even 
though the additional candidates represent splinter parties and have 
no real following, under the provisions of section 315, a station is 
under an obligation to make an equal amount of time available to each 
of these candidates. Unfortunately, however, the appearance of 
candidates in whom the public has little interest sharply diminishes 
the audience of the station not only for the particular programs in 
which they appear but also for many of the programs which follow. 
The result is that, under section 315, the broadcaster must carefully 
evaluate the time made available even to leading candidates in whom 
the public has a real and sincere interest. 

I believe this unfortunate situation could be most fairly and 
equitably solved by a complete repeal of section 315. This, in my 
opinion, would better serve the public interest. It will do so be- 
‘ause it will give to the broadcasting industry the freedom so essen- 
tial to its obligation to fully inform the public. 

Section 315 applies only to the personal appearance by a bona fide 
‘candidate on a broadcasting station. 

It does not apply to supporters of that candidate, advertisements 
made on his behalf, or to attacks made against him, except by an 
opposing candidate. Congress has been content to allow broad- 
casters to determine how these phases of political campaigning can 
be treated fairly. The record clearly demonstrates that broadcasters 
have not abused this trust. I submit this same record fully justi- 
fies Congress in giving the same discretion to broadcasters insofar 
as candidates, themselves, are concerned. 

We have been endeavoring for years to secure for broadcasters 
relief from the onerous and untenable provisions of section 315. We 
continue to hope that this 86th Congress will see fit to provide that 
relief. However, if for any reason section 315 cannot be repealed 
at, this time, then we will welcome such immediate relief as is prom- 
ised by the several bills presently before you—each of which seeks 
to remove some of the inequities and injustices contained in that 
section. 

Therefore, we would support wholeheartedly S. 1858, the proposal 
of Senator Hartke. This bill, along with others, would ameliorate 
the situation regarding newcasts, debates, and panels, but it goes 
further by limiting the Presidential and Vice Presidential candidates 
who have the right to demand equal opportunity. We would like to 
see these limitations extended so as to apply to all offices, because 
the Hartke bill does not solve the problem of the stations on the local 
level in dealing with the numerous candidates for local State and 
other national offices. 

The proposal contained in the Hartke bill to exempt broadcasters 
from any liability for defamation uttered by a candidate is one which 
always has had our support. We believe it only common justice to ex- 
empt one from liability for that over which he has no control. 

Senator Thurmond’s proposal, S. 1585, contains in its language the 
substance of one section in Senator Hartke’s bill. This would exempt 
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from section 315 those appearances of a candidate on any “news, news 
interviews, news documentary, panel discussion, debate or similar type 
program where the format and production of the program and the 
participants therein are determined by the broadcasting station, or 
y the network in the case of a network program.” The adoption of 
this bill would give to the broadcasters considerably more freedom in 
determining suitable program material than they now enjoy. I be- 
lieve that it would not be as beneficial as would the Hartke proposal, 
but it would help considerably in assuring that the public gets more 
complete information regarding election campaigns than is now 
possible. Feat 

But regardless of what course the committee chooses to pursue, it is 
absolutely essential that legislation be adopted which reverses the 
Commission’s Lar Daly decision. The proposals of Senator Allott 
and Senator Holland—sS. 1604 and S. 1929—would accomplish this 
limited purpose by exempting from section 315 appearances on “any 
news program, including news reports and news commentaries.” 

Thank you for this opportunity to present our viewpoints. We 
would hope that you agree that the time for repeal of section 315 has 
come. 

Senator Pastore. Thank you very much, Mr. Fellows, for a very 
fine, intelligent, and fair statement. 

Mr. Fetxows. Thank you, sir. 

Senator Pasror. Senator Hartke. 

Senator Hartke. No questions. 

Senator Pasrorr. Thank you. Our next witness is Mr. MeGannon. 





STATEMENT OF DONALD H. McGANNON, PRESIDENT, WESTING- 
HOUSE BROADCASTING CO., INC.; ACCOMPANIED BY JOSEPH E. 
BAUDINO AND CHARLES WOODARD 


Mr. McGannon. Senator Pastore and Senator Hartke, I would like 
to introduce my associates with me today, Mr. Charles Woodard, who 
is my assistant, and Mr. Joseph B. Baudino, vice president of our 
Washington office. 

I have a prepared statement, the major portion of which I would 
like to read into the record. 

Mr. Chairman and members of the subcommittee, I welcome the op- 
portunity to appear before your subcommittee today and to contribute 
perhaps to your deliberations on a subject that I think is extremely 
aokial to the future of broadcasting. I feel this because at this time 
the attendant problems surrounding section 315 of the Communica- 
tions Act of 1934 can only be resolved in one of three ways: 

(a) In a continuation of the self-inhibiting factors and conditions 
that surrounded its operation by the American broadcaster prior to 
February 19, 1959. As I will discuss below, it is my opinion that the 
American public has not received its fullest share of informational 
service concerning important political issues and candidates despite 
the best efforts on the part of the broadcasters of America to do this; 
or 

(6) Embarking ypon a new existence under which the restrictions 
of section 315 have been substantially expanded under the Lar Daly 
decision of February 19, 1959, to make the equal time provisions of the 
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section applicable to news broadcasts—a factor that will in effect crip- 
ple this important area of electronic news; or 

(c) Embarking upon a period in which the American broadcaster 
will be able to undertake the totality of his information responsibility 
to the public, to include those affecting political candidates, without 
the restrictive and, I believe, ineffective language of section 315. Un- 
der this new area of responsibility, the American broadcaster would 
for the first time be equipped to achieve the full potential of the media 
and render what in my opinion would be the ultimate service to the 
public. 

Senator Pastore. Are you familiar with the statement made by 
Mr. Butler? 2 

Mr. McGannon. Only what I have read in the public press. 

Senator Pastore. I have inserted it in the record today, but if I un- 
derstood the commentary in the newspaper on his statement, he would 
suggest we make certain arrangements to overrule or to clarify the 
situation that will be created by the Lar Daly decision, but that he 
would preserve equal time. 

Now, apparently, I would take his position to mean that he would 
go so far as to take care of these newscasts, and anything allied to it, 
but then he would want to preserve the right of a candidate for equal 
time. Now, here is a man who is the national chairman of the party 
who takes that definite position. I think the position you are taking 
today is that it would be more advisable to repeal 315 because you feel 
it is rather innocuous and it shackles your hands in bringing the in- 
formation to the public that the public needs to have with relation to 
a campaign ¢ 

Mr. McGannon. That is my position, Senator. 

Senator Pastore. That is the part of it that makes it quite hard for 
us sometimes to draw a clear line. 

Mr. McGannon. I can understand the problem. 

Senator Pasrore. Take a man who has the responsibility for pro- 
tecting the public insofar as his own candidates are sdetails in 
bringing the issues before the public with the idea that he would 
like to preserve this equal opportunity for each candidate. 

I would assume from that, that Mr. Butler has had quite some ex- 
perience with it. 

Mr. McGannon. He certainly has. I think the great area of un- 
certainty you have described a moment ago is in the area of what 
could have perhaps been done in the past, had not 315 existed, and of 
course it is impossible for Mr. Butler and myself, or anybody else, to 
therefore be aware of what they have lost or missed as compared to 
what they in fact received in the form of equal exposure. 

I think there is more to be had than has been achieved. 

Senator Pastore. And the position you take is that even the large 
networks, when you get up to the field of presidential candidates, 
realizing what it means to the Nation, that even if there were exposure 
of one candidate, that they somehow, through their own sense of 
responsibility, would make it equal as to the other candidate as 
well. 

Mr. McGannon. It is my opinion the American broadcaster would 
face up and sustain this entire area of responsibility well and effec- 
tively, so there would be mutuality of opportunity for those candidates 
who in fact bore an important public relationship and interest. 
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Senator Pastore. I will tell you, very frankly, that Iam very much 
impressed with that argument. But the only thing that disturbs me 
is whether or not we are really ready for it. 

Mr. McGannon. I comment upon this in my statement, and if I 
can continue perhaps we can look at it in the light of that in a few 
moments. 

STATUS 


(a) Pre-February 19, 1959, and before the Lar Daly decision. It 
is certainly well recognized that the statutory guide for the broad- 
caster is public interest, convenience, and necessity and he endeavors 
to function under this general but nonetheless meaningful norm in 
all areas except one: This is the instance pertaining to the appearance 
of legally qualified candidates for public office on radio and television. 

In this instance all of the abundant opportunity that he has in 
other areas to exercise his judgment has been in turn reduced to a 
rigid formula. Section 315 purports to protect the public interest 
in this narrow area by assuring a fair exposure of the candidates for 
public office to the viewing and listening public by setting up a stand- 
ard that requires equality of opportunity for all candidates irrespec- 
tive of their number or importance, or their interest and informational 
value to the viewing and listening public. This has been construed 
to mean that all stations must furnish to the candidate’s opponents 
comparable time in terms of audience, time of day, period of ex- 
posure, and so forth. 

The progressive implementation and intepretation of section 315 
(prior to February 19, 1959) was such that a series of anomalous 
situations arose and the broadcaster was put into the position that 
the more desirous he was to furnish a broad program of information 
through the mouths and images of political candidates, the more he 
would be penalized or likely to be penalized. All of this, of course, 
is above the degree of exposure or risk he runs by being compelled 
by the statute to refrain from editing the candidate’s speech, irrespec- 
tive of the fact that the airing of the speech may result in a libel 
against a third party and an action against the powerless broadcaster. 
These two factors I think we would all agree would be substantial 
deterrents to achieving the optimum form of informational program- 
ing in the political field. 

It must be constantly borne in mind that under section 315 as inter- 
preted prior to February 19, 1959, that none of the following could be 
included within the application of the act: 

(i) The presentation of a spokesman on behalf of a candidate urg- 
ing his election and proselytizing his political views, irrespective of 
how much time is afforded to such spokesman, who might well be a 
prominent and articulate public official but fortuitously not a can- 
didate that particular year. 

(ii) A similar spokesman as in (i) above who would in fact read 
the words and statement of the political candidate himself and again 
could be done through the mouth of an articulate and notable 
individual. 

(ii1) The total exclusion of an opposing political viewpoint to such 
spokesman’s speeches without any responsibility under section 315, 
although it might well be included in the “balance of programing” 
and “fairness” requirements of the act. 
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Senator Pasrorr. In other words, are you actually saying now 
that as the law is now written, it would be possible for a station 
who had the motive for doing so—that is, to favor one candidate as 
against another, they could very easily subvert this law merely by 
inducing some spokesman to speak for the candidate and then they 
wouldn’t fall into the provisions of the law ? 

Mr. McGannon. That is my opinion and the advice we have 
received on this matter. 

Senator Pasrore. Do we have a representative of the FCC here? 

Mr. McDonovuenu. I am Mr. Paul McDonough. I am Chairman 
Doerfer’s administrative assistant, Senator. 

Senator Pasrorr. Are you attending these hearings regularly, sir? 

Mr. McDonoveu. That is correct. 

Senator Pastore. I appreciate that very much, because I think it 
is quite desirable to have a representative of the FCC here when 
these questions arise, so we will have someone to direct them to. 

Do you agree with this statement made ? 

Mr. McDonoveu. It is my understanding that the court has so 
ruled. 

Senator Pasrorr. Mr. McDonough, would you comment on that? 


STATEMENT OF PAUL McDONOUGH, ADMINISTRATIVE ASSISTANT 
TO THE CHAIRMAN, FEDERAL COMMUNICATIONS COMMISSION 


Mr. McDonovau. As I understand, the question arose as to whether 
or not a broadcaster, by using a party other than the candidate, a 
person other than the candidate, to promote the candidate’s pursuit of 
his office, could circumvent section 315 by so doing. I believe that. is 
correct, that the law would not apply to parties or persons other than 
the candidate himself. The equal opportunity section applies only 
to the use by the candidate of the broadcasting facilities. I don’t hold 
that. to be conclusive, but that is my understanding of the law. 

Senator Pasrore. That is very interesting, because I have been 
saying here right along that section 315 protects the public against 
an unscrupulous broadcaster who becomes personally interested in 
the candidacy of one individual, and then begins to use the facilities 
that really are in the public domain, so to speak, because they are 
licensed and he uses his facilities to advocate and to promote, the 
political future of one candidate as against the others, thereby deny- 
ing the other person or candidate equal opportunity. 

Now, it is a fine point and it is the first time this point has been 
raised. 

In effect, if the station wanted to do that, it wouldn’t have to go to 
the candidate. It could go to John Doe and say, “You take all the 
time you want and we will give it to you. You speak about Candidate 
*X,’ in whom you are interested, as well,” thereby blocking out other 
candidates, and you say if that procedure were followed it would not 
fall within the purview of 315. It might fall under some other section 
of the law—let’s make that clear, because that is the argument made 
here by people who want 315 repealed completely. They claim the 
public would be protected by other provisions of the law, where you 
have to come in and renew your license every so often, and if the 
station were being used for selfish reasons, it would be discriminatory 
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against other candidates and not in the public interest and they could 
be handled by other provisions of the law. 

I mean I am just speaking now of 315. 

Mr. McDonoveu. I might respectfully suggest, Senator, I will 
tender on behalf of the Commission and offer to supply the record 
with any cases bearing upon this point, rulings of the Commission 
or of the courts on this particular point. 

Senator Pasrorr. Thank you. I would appreciate very much your 
attending these hearings as a guest of this committee, to speak for 
the FCC in case we have any matters to refer back or to elaborate upon 
in the course of the hearings. I want to see these proceedings con- 
ducted in an orderly manner so all information is developed. The 
question of political broadcasting is very important and needs to be 
clarified before we go home at the end of this session of the Congress. 

Mr. McGannon. (iv) Under the interpretation of section 315, min- 
imal or, in an extreme case, no presentation of political candidates 
need be made by the licensee, which fact would be considered only 
on the occasion of the next license renewal. 

(v) Section 315 in nowise limits the right of the broadcaster to 
comment upon the subsequent political activities of the candidate when 
elected, his performance in office, the evaluation of important political 
issues affecting the community, whether it be at the city, State, or 
national level, or in turn editorially reviewing the manner of per- 
formance of the incumbent candidate in the successive election. 

In other words, the foregoing represent a few of the instances 
that thoroughly vitiate the spirit and intent behind the enactment of 
section 315 in the first instance. The extension of section 315 in its 
pre-February 19, 1959, interpretative form rendered marginal, if any, 
genuine informational service to the public, or certainly not the degree 
or potential that could have been rendered if such artificial provision 
were nonexistent. 

All of the above, of course, fails to consider what I think the average 
broadcaster regards as the most enlightened manner to represent 
political candidates and issues today: That is in the face-to-face 
meeting format. Television, in particular, but also radio to a lesser 
degree, has an uncanny ability to reveal the underlying nature of 
people. It has the power tostrip away superficialities and an insincere 
or devious person becomes known for what he is because of the piercing 
eye of television. 

Furthermore, the demeanor of an individual when confronted by 
his adversary, with the power of contradiction and refutation in the 
hands of another individual, would well be the basis on which the 
American public will get an insight into their contending political 
candidates has hitherto been unknown and unavailable. 

A prepared speech is an excellent opportunity for a recitation and 
putting forth of a code of principles or standards on which the 
candidate is proceeding—his platform. Then ensues the inevitable 
charge and countercharge and currently the only oppportunity for the 
public to make a very complex evaluation of these charges and plat- 
forms is through the editorial comment of electronic and newspaper 
journalists. This last referred to editorialization on the part of the 
broadcaster, as you well know, is not covered by section 315. 
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(b) Status after February 19, 1959. The inbreeding effect of 
section 315 was substantially aggravated with the FCC decision of 
February 19, 1959, to the effect that the provisions of this section 
shall apply to the presentation of material affecting candidates for 
public office on radio and television news programs. ‘The resulting 
situation is difficult for me to describe in its seriousness and may be 
difficult to predict what will be the ultimate inhibiting effect upon 
the American broadcaster. Electronic news, which has come to be 
recognized and received by the American public for its immediacy, 
for its powerful and effective way of codifying and presenting the 
day’s news, is about to enter into a “limbo” when it comes to the 
opportunity or occasion of discussing political candidates, political 
campaigns, or political issues through the mouth or image of the 
candidate himself. 

I believe this to be the case because radio and television must be 
utilized in a manner that best befits its potentialities and character- 
istics. A newspaper operates through the printed word, radio must 
operate through the spoken word, and television through the spoken 
word and the image picture or activities of the subject matter. 

It is desirable to have an able, articulate, and informed newscaster, 
but like the old saw—one picture is worth a thousand words. Perhaps 
it might also be said that one or more utterances from the individual, 
himself, might be far more meaningful in embodying and crystallizing 
a point of view or a demeanor, a sincerity of purpose, a dedication or 
ability, than a thousand words through the mouth of an unrelated 
third party. 

Senator Pastore. Now let me see if we understand this correctly. 
Considering first section 315 and then we can consider other parts 
_ of the law. 

If you have the cameras of the national networks focused on the 
platform of a national political convention, you could take all of the 
sound and all of the video that you would want and send it over the air. 
You could have individuals who speak of the candidate to be nominated 
and you could have individuals who speak of the candidate after he is 
nominated and you could do all this without violating any provision 
of section 315 up until the time that the candidate, himself, gets 
on the air. 

Then you could block him off again and you could bring a keynoter 
back and everybody else on that platform to speak of all the virtues 
of their own candidate and the only time you run into any trouble 
is when you take the candidate, himself, and put him on the screen. 

Mr. McGannon. Under 315. 

Senator Pastore. Under 315. 

What other sections apply other than 315 up until that point? 

Mr. McGannon. It is my understanding that the provisions of the 
act relating to controversial issues would obtain and require that there 
be fair opportunity to opposing viewpoints by responsible people to 
present their views in opposition to those which you presented in 
this particular situation. ‘These are the provisions of the regulations 
in the act under which the broadcasters operate in all areas currently 
except that relating to the appearance of a political candidate. 

In a moment in this prepared statement I will say that this applies 
to the presentation of religious issues, educational issues, social issues, 
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and all political issues again excluding those relating to the ap- 
pearance of a candidate, himself. 

Senator Pastore. So would you construe 315 to be a protection 
to an individual rather than a protection for the public to see all of 
the candidates ? 

Mr. McGannon. When a broadcaster uses 315, it is to a degree, but 
I think a limited degree, a protection to an individual; namely, an- 
other opposing political candidate. I do not think though that this 
degree of protection outbalances the loss of value to the public in 
permitting the broadcaster to deal in a responsible area and bring to 
the public the totality of all of the issues involved without fear of be- 
ing faced by 18 presidential candidates, by 32 candidates as we have 
been confronted with in some markets which not only destroy the 
ability of appearance because there is a great limitation of comparable 
time, but I think also destroys the appetite of the public to look in 
upon this with interest and a desire to learn and appreciate the infor- 
mation and material coming toward them. 

Senator Pastore. Well, that is quite interesting and the reason 
I asked the question, are you familiar with the proposal suggested 
by Mr. Ford of the FCC? 

Mr. McGannon. [am familiar with an FCC proposal that I under- 
stand in effect would exclude news broad 

Senator Pasrore. It provided that newscasts and special events 
“such as political conventions.” 

Now I am afraid we are confusing that a little bit because the only 
part of the gavage convention that would be important under that 
proviso—and you correct me, sir, if I am wrong in this interpreta- 
tion—would be were the candidate, himself, the nominee, the presi- 
dential and the vice presidential nominees appear. Outside of that, 
if you were reporting a political convention, you would have to give 
equal me under the controversial issue part of the law, is that your 

oint? 

Mr. McGannon. It ismy point. Bear in mind, however, the ability 
to handle the controversial provisions would, generally speaking, be 
reviewed only upon the next license renewal and, therefore, would be 
of little practical effect to the current election. 

Senator Pastore. Even under section 315 if you gave a candidate 
an exposure on the night before election and the other fellow asked for 
equal time, the election would be over anyway. You always run up 
against this time element. 

Mr. McGannon. Yes. 

Senator Pastore. But I suppose there would be a redress that the 
opposing candidate could seek if he thought he was being unfairly 
treated. 

Mr. McGannon. It is manifest to the members of this subcommit- 
tee, I am certain at this point, having heard the several witnesses that 
have appeared heretofore, that there is currently no effective technique 
known to the American broadcaster that will permit him to give equal 
and comparable opportunity to all of the candidates for public office. 
This is due in the first instance, of course, to the numbers involved 
which in the case of the presidential election, has run as high as 
approximately 18; or, as we encountered through WBZ-TYV in Boston, 
12 candidates for the office of counsel to the Governor; or through 
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KYW and KWY-TV in Cleveland, 38 candidates for the office of 
member of county charter commission. 

Beyond the pure unavailability of time to supply this inordinate 
number of people equal and comparable opportunity, the broadcaster 
is concerned with the problem of retaining the attention of the pub- 
lic, who I verily believe will not endure the endless parade of candi- 
dates where a high percentage of these appeal to the smallest seg- 
ments of the public and have no basic appeal to the mass audience 
that it is the obligation of radio and television to reach as media. 

These are the moments when the complexity of life, both nationally 
and internationally, clearly dictates a facilitation and lubrication of 
the news gathering and news dissemination channels of the electronic 
media, rather than doing anything which might conceivably inhibit 
or deter the free flow of information so v ital to the underst: inding of 
the American public. 

RECOMMENDATION 


Appreciating the practical problems involved in this subcommittee 
being able to report out a bill repealing section 315 in its entirety, I 
still believe it is important for each of the members to have under- 
standing of one broadcaster’s conviction as to what represents the 
fullest opportunity and, in turn, responsibility of the broadeaster in 
the future. It is my opinion that the ability of American broad- 
casting to best serve the public in this area could only be achieved 
through the outright repeal of section 315. 

I assume it might well be raised by some as to whether the addi- 
tional responsibilities inherent in the repeal of section 315 can be 
effectively borne by the broadcast industry. 

I do not have the slightest hesitancy in answering that the indus- 
try is not only able to do it, but is cur rently 1 maintaining comparable 
or greater responsibility in many other areas.. The Communications 
Act, coupled with the decisions of the Commission, give the licensee 
responsibility for first, the frequency, itself. 

Beyond that, however, and through the provisions relating to con- 
troversial issues, the broadcaster is “permitted to editori: alize, to pre- 
sent opponents and proponents of a particular point of view in a con- 
troversial situation to include all forms of political activities except 
the presentation of candidates, to present religious programing, edu- 
cational programing, and any and all phases that directly and in- 
directly affect the informational, cultural, and social fiber of America, 
except again the presentation of political candidates. 

In this area, the continuance of section 315 would suggest that the 
broadcaster cannot be trusted—a fact with which I cannot agree. 
T submit that there would be better handling of important public 
issues, more effective presentation of campaign pl: atforms and dif- 
ferences in party approach if there were no section 315, and the broad- 
caster were required to handle this in the same manner he handles 
all other forms of controversial issues under the requirements of the 
Communications Act, the rules and regulations of the FCC and the 
interpretations thereof. 

Appreciating, however, the need for immediate as well as long- 
range relief, I would like to briefly discuss the Hartke bill which is 
one of several bills presently being considered by this subcommittee. 


| 
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The Hartke bill, essentially speaking, is an excellent solution to end 
all of the anomalies and contradictions that exist under the law today 
by virtue of section 315. Except for some incidental language and 
other changes which I will refer to in a moment, the only other limi- 
tation I believe the Hartke bill suffers, as you can glean from my 
presentation above, is that it does not go far enough. 

I wish to state, however, that in the absence of clear-cut and present 
ability to repeal section 315 in its entirety and placing the entire 
political question under the controversial issue regulations and re- 
quirements, I wish to support most fully your favorable reporting out 
of the committee the Hartke bill. 

We have some minor substantive and language suggestions with 
respect to the Hartke bill. In subsection (a), the words “fair and” 
are added to the language in the act of 1934, “he shall afford equal 
opportunity.” Since it is not the intention of Congress to change 
the meaning of the original phrase as interpreted by the Commis- 
sion, the courts and the industry for 25 years, I recommend that no 
language be added. 

Subsection (a) (2) qualifies a candidate supported by petitions 
bearing signatures equal to at least 1 percent of the total popular 
vote cast in the preceding presidental election for equal opportunity 
to use a station. To this qualification we suggest the addition of “or 
300,000, whichever is smaller,”. There are political parties of sub- 
stantial numerical strength within limited areas of the United States 
but which are not organized in substantial numbers throughout the 
country. For example, the Liberal Party, with its greatest concen- 
tration in New York State. Three hundred thousand signatures 
would be evidence of substantial public interest thus entitling such 
candidate, at least within the area in which the party has the greatest 
concentration, to equal opportunity to use a station. 

In subsection (b) the bill proposes to qualify for equal opportunity 
a candidate for nomination who is supported by petitions bearing 
signatures of at least equal to “1 percent of the total popular vote cast 
in the preceding presidential election for the candidate of such 
party.” We suggest deletion of the words “for the candidate of such 
party.” 

In past elections, some candidates have received less than 1,000 
votes, but these votes represented 100 percent of the total popular 
vote cast for the candidate of such party. Consequently, unless such 
words are deleted, a candidate could qualify for equal opportunity 
under this provision on the basis of a few hundred signatures. 

In subsection (d), dealing with censorship and freedom of liabil- 
ity on the part of the station as the result of the prohibition against 
censorship, we suggest that the exception “unless such licensee, agent, 
or employee participated in such broadcast willfully, knowingly, and 
with intent to defame” be enlarged by adding after “participated” the 
additional language, “by action other than authorizing the use of the 
station.” 

In many cases, the script of the candidate’s proposed speech is sub- 
mitted to the station in advance of broadcast. The suggested addi- 
tional language will clarify the exception and prevent any interpre- 
tation deeming the licensee guilty of knowingly participating, within 
the meaning of the act, solely because authorization to broadcast was 
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issued after receipt of knowledge of the content of the material to be 
used by the candidate. 

Senator Pastore. Now how important is that to the treatment of 
section 315? Are we not getting into another matter that is going to 
open up a Pandora’s box of controversy? I followed you very at- 
tentively. I would hope that this committee— and I am only speak- 
ing for myself—can resolve some of the issues raised by Mr. Hartke’s 
suggestion of spelling out the qualifications of the candidate on the 
presidential and vice presidential level. 

If we could get that resolved so we wouldn’t have the Federal 
Goyernment setting up standards that ordinarily have been allocated 
to States in determining who qualifies in what State so that you don’t 
get into these other traditional controversies that are so frequent on 
the floor of the Senate and become involved in a web of discussion and 
thereby accomplish nothing. 

If we could resolve that element on the vice presidential and presi- 
dential level and simplify that language so that we wouldn’t get into 
this discussion—you know what I am talking about, about States 
rights and what have you—and if we could eliminate other contro- 
versial areas that could be discussed separately from this, it might be 
advisable. I would not want anything to happen in the discussion of 
the amendment of section 315 that would lead just to debate without 
anything being done. 

Now in your judgment, how important is this to the amendment of 
section 315, this libel situation we are talking about now? 

Mr. McGannon. As prior testimony has indicated, Senator Pastore, 
the libel problem is one that not only is inequitable, but again repre- 
sents to the American broadcaster a bad area of exposure and problem. 

If you are about to deal with a candidate who has been outspoken 
or bumptious or contentious, it may well be a fact that the broadcaster 
could properly feel that the amount of public good to be generated by 
his appearance on his station would more than be offset by the amount 
of expense, liability and trouble that he would be confronted with in 
the event he found himself in a serious defamation action. 

If nothing else, I think psychologically it is a deterrent to again 
opening the doors of opportunity to the broadest presentation of 
candidates. 

I am not prepared to comment upon the broad legal elements of 
this, but I do feel that there could be a solution to this problem where 
if there isn’t an opportunity to edit out obviously libelous or slanderous 
material—— 

Senator Pastore. Now on that very point if I may interrupt you, is 
it your understanding—I don’t think it is—is it your understanding 
that this applies only to broadcasters when they are compelled to give 

ual opportunity to an opposing candidate? This is freedom from 
libel with reference to anybody who appears, even on a paid broadcast. 
Am I correct ? 

Mr. McGannon. Insofar as candidates are concerned, yes. 

Senator Pastore. So this has nothing at all to do with your com- 
pulsion—that is your being compelled to grant equal oppertumiy to 
an opposing candidate. It is not limited alone to that? 

Mr. McGannon. It is not limited to that. 

Senator Pastore. This isa broad thing. 
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Mr. McGannon. The entire area of the appearance of qualified 
candidates on radio or television facilities. 

Senator Pastore. Well, I think that is one of the things that will 
have to be considered by this committee: Whether or not it might 
not be better to handle that as independent legislation rather than 
involve it in this, which might be the very important thing when it 

ts on the floor of the Senate or the House of Representatives, that 
might thwart us in doing what we want to do or should do with rela- 
tion to the damage that has been caused, if it is damage, by the Lar 
Daly decision. 

Mr. McGannon. I can appreciate the problem. 

Senator Pastore, All right, sir. 

Mr. McGannon. Subsection (e) excludes from the equal opportun- 
ity requirements the appearances of legally qualified candidates on 
regularly scheduled or bona fide newscasts, news documentaries, panel 
discussions, debates and similar types of programs, where the pro- 
gram is under the control of the station, resulted from the good faith 
exercise of the broadcaster’s judgment, “and in no way designed to 
advance the cause of or discriminate against any candidate.” We 
suggest deletion of the words quoted. Substantially all newsworthy 
events will, in one way or another, directly or indirectly, either ad- 
vance the cause of or discriminate against the candidate. Conse- 
quently, the quoted words have the practical effect of substantially 
nullifying the congresisonal intent expressed in subesection (e). 

Senator Pastore. Would you add the word “willfully”? How 
about that? He is quoting the language in the Hartke bill where it 
says, “In no way designed to advance the cause of or discriminate 
against any candidate.” 

Now the argument made by the witness here is that any exposure 
inevitably will either help or hurt and they wouldn’t want to assume 
the responsibility that if it did help, because they were lending the 
facilities to that end, that that ought to involve them. 

So in order to obviate that—of course, we do have some good faith. 
We have good faith which is the opposite of “willfully.” Don’t you 
think “good faith” covers that. 

Mr. McGannon. Or perhaps the phrase, “with the intent to ad- 
vance the cause or discriminate against.” 

Senator Pasrore. Usually it is “willfully designed to.” Would 
you think about that ? 

Mr. McGannon. Yes, I certainly will, sir. For your convenience 
there is attached a suggested redraft of the Hartke bill. 

(The document referred to is as follows :) 


MopIFICATIONS OF S. 1858, 86TH CoNGeRESS, 1sT SESSION, RECOMMENDED BY 
WESTINGHOUSE BROADCASTING Co., INC. 


A BILL To revise, extend, and otherwise improve the Communications Act of 1934 (47 
U.S.C. 315) to bring into focus and more proper perspective that section of the law 
governing political broadcasts. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act may be cited as the 
“Fair Political Broadcasting Act of 1959”. 

Sec. 2. The Congress finds (1) radio and television as a means of mass com- 
munication have played, and will continue to play, an ever-increasing role in 
the conduct of election campaigns; (2) the basic purpose of section 315 of the 
Communications Act of 1934 is to insure that a broadcasting licensee, which 
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allows its facilities to be used by a legally qualified candidate, affords fair and 
equal opportunities to all opposing legally qualified candidates; (2) the great 
variety of factors which are relevant in deciding what constitutes fair and 
equal opportunity have afforded constant frustration and pitfalls to legally 
qualified candidates for public office and the broadcast industry; and (4) recent 
rulings by the Federal Communications Commission concerning the interpreta- 
tion of section 315 as it now stands have tended to be inconsistent with the 
original intent of the Congress and thus with the objectives of public service 
and public enlightenment. Therefore, it is the purpose of the Congress to extend, 
revise, and improve the Communications Act of 1934 to bring into focus that 
section of the law governing political broadcasts. 

Sec. 3. Section 315 of the Communications Act of 19384 (47 U.S.C. 315) is 
amended to read as follows: 

“Sec. 315. (a) If any licensee shall permit any person who is a legally qualified 
and nominated candidate for the office of President or Vice President of the 
United States to use a broadcasting station, he shall afford (fair and) equal 
opportunity in the use of such broadcasting station to every other such candi- 
date for such office— 

(1) who is the nominee of a political party whose candidate for that office 
in the preceding presidential election was supported by not fewer than 4 per 
centum of the total popular votes cast ; or 

**(2) whose candidacy is supported by petitions filed under the laws of the 
several States which in the aggregate bear a number of signatures equal to at 
least 1 per centum of the total popular yotes cast in the preceding presidential 
election or 300,000, whichever is smaller, and which signatures are valid under 
the laws of the States in which they are filed. 

“(b) If any licensee shall permit any person who is a legally qualified or 
substantial candidate for nomination by a political party for the office of Presi- 
dent or Vice President of the United States to use a broadcasting station, such 
licensee shall afford fair and equal opportunity in the use of such broadcasting 
station to every other such candidate for nomination to such office by such 
party. 

“(1) For the purposes of subsection (b) of this section 315, a candidate for 
presidential or vice-presidential nomination who is otherwise legally qualified 
shall be presumed to be substantial if: 

“(i) he is the incumbent of any elective Federal or statewide elective 
office of any State; or 
“(ii) he has been nominated for President or Vice President at any 
prior convention or caucus of his party; or 
“(iii) his candidacy is supported by petitions filed under the laws of the 
several States which, in the aggregate, bear a number of signatures, valid 
under the laws of the States in which they are filed, equal to at least—— 
“(a) 1 per centum of the total popular vote cast in the preceding 
presidential election (for the candidate of such party), or 
“(b) 200,000, whichever is smaller. 

“(c) If any licensee shall permit any person who is a legally qualified candi- 
date for any other public office to use a broadcasting station, he shall afford 
fair and equal opportunities to all other such candidates for that office in the 
use of such broadcasting station. 

““(d) No licensee shall have any power of censorship over the material broad- 
cast under the provisions of this section. No action, either civil or criminal, 
shall be maintained by any person in any court against any licensee or agent 
or employee of any licensee, because of any defamatory or libelous statement 
made by a legally qualified candidate for public office in a broadcast made un- 
der the provisions of this section, unless such licensee, agent, or employee par- 
ticipated, by action other than authorizing the use of the station, in such broad- 
cast willfully, knowingly, and with intent to defame. 

“(e) Appearance by a legally qualified candidate on any regularly scheduled 
or bona fide newscast, news documentary, panel discussion, debate, or similar 
type program where the format and production of the program are under exclu- 
sive control of the broadcasting station, or by the network in case of a network 
program, as to content, presentation, length, time, and all other details, and 
determined in good faith in the exercise of the broadeaster’s judgment to be a 
newsworthy event (and in no way designed to advance the cause of or discrimi- 
nate against any candidate) shall not be deemed to be use of a broadcasting 
station within the meaning of this subsection. 
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“(f) The charges made for the use of any broadcasting station for any of the 
purposes set forth in this section shall not exceed the charges made for comparable 
use of such station for other purposes. 

“(g) The Commission shall— 

“(1) prescribe appropriate rules and regulations to carry out the pro- 
visions of this section, and 


(2) determine, and upon the request of any licensee notify such licensee 
concerning, the eligibility of each candidate for the office of President or 
Vice President of the United States to receive equal opportunity under 
subsection (a) and (b) of this section in the use of any broadcasting station. 

“(h) No obligation is hereby imposed upon any licensee to allow the use of its 
station by any such candidate.” 

Sec. 4. The amendment made by this Act shall be effective as of January 1, 1960. 

Mr. McGannon. I understand that the FCC has suggested an 
amendment to section 315 which would exempt from its requirements 
news programs and political conventions. Although this is a step in 
the right direction, for the reasons which I have outlined above, it 
falls substantially short of enabling the broadcaster to utilize the 
medium to its fullest potential in the field of political programing. 

Furthermore, no effort is made to solve the Liability for defamation 
problems engendered by the “no censorship” provisions of section 315. 

In conclusion, I submit that this subcommittee should spend at this 
important juncture considerable time on the overall potential of radio 
and television in the informational field. These are genuinely media 
of enlightenment, but like any other creative effort become stultified in 
the face of rigid regulation. As indicated recently in the New York 
Times, through the comments of Mr. Jack Gould, the following 
quotation : 

The folly of trying to legislate journalistic fairness on a mathematical basis is 
self-evident. In the first place, every Tom, Dick, and Harry who might be 
intrigued by the thought of speaking to the Nation will be able to do so if he 
wangles his way onto the ballot in any State. 

More practically, the ruling would play hob with newscasting in a presidential 
year: at such a time a heavy volume of news inevitably involves politics. Were 
the ruling to be obeyed literally, it would mean that newscasts would have to be 
greatly increased in length or simply abandoned because of cost. 

I strongly urge this subcommittee to do everything possible to 
broaden and exp: and the base of electronic journalism in ‘order to cap- 
ture its ultimate potential. Correspondingly, I urge you to take what- 
ever corrective action is necessary to cure conditions or factors that 
would cause the cameras and microphones of this industry to be turned 
away from the important public information derived from the presen- 
tation of political candidates which I am confident will be the result of 
the Lar Daly ruling. 

Senator Pasrorr. Thank you very much. 

Whether I agree with you in toto, I do congratulate you for 
presentation very masterfully done. 

Mr. Hartke? 

Senator Harrxe. I concur. 

Senator Pastore. Mr. Scott? 

Senator Scorr. Mr. Chairman, I am particularly interested in what 
the witness has said about the forums and public opinion interchanges 
over these media. I think we have all run into a situation where the 
candidate of one party may find his opposite number refuses to par- 
ticipate, although some member of the other party is perfectly willing 
to appear in his place instead. 
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I would like to ask you what you think about that situation. I 
think you covered it here in your testimony, but it seems to me where 
both sides of a political point of view are adequately and fairly pre- 
sented and, in fact, better presented because each side has chosen its 
champion, although the public might prefer to see the actual can- 
didate, I wonder if there 1s any objection to that. 

I am thinking of these natieen forums where during an election 
campaign those who produce the forum are unwilling to have one 
candidate appear because his—the candidate may be the incumbent 
and his opposite may be an unknown who is not newsworthy. And 
the subject matter may be national in scope rather than pertaining 
to, let us say, the candidacy for a State legislative post. 

It seems to me that the media and the producers should be entitled 
to select spokesmen for opposing points of view without being re- 
stricted, having their appearance made by the precise opposite num- 
ber of individuals who happen to be a candidate for office. 

Do I make myself clear? I wonder. 

Mr. McGannon. I believe I understand you, Senator Scott. 

It is my personal belief that one of the great values is having the 
public see the candidate, himself, from both sides. 

If you have spokesmen for the candidates on two or more sides, 
there is no involvement, of course, with the deliberations of this sub- 
committee at this time because we can do this at he present time with- 
out any involvement in section 315 at all. 

Senator Scorr. I didn’t say that. I didn’t say spokesmen for the 
candidates. 

Senator Pastors. If you put Eisenhower and Stevenson on the 
same panel discussion every other man who is a candidate for the 
presidency has a right to equal time. There is your problem. 

Mr. McGannon. If you present spokesmen for General Eisenhower 
and Adlai Stevenson, you have no problem. 

Senator Pastore. If you put on Eisenhower or Nixon, or you put 
on Stevenson or Sparkman, any one of the four, you run into the 
problem. 

Mr. McGannon. Squarely. 

Senator Pastore. If you put on Tom Dewey speaking for Eisen- 
hower and Nixon and you put on, let’s say, any Senator speaking for 
the Democrats, then you have no problem, unless that Senator is a 
candidate himself, and then his opponent has a right to come into 
it. I understand, Senator Scott, you refer to a candidate with a 
spokesman. 

Senator Scorr. I ask you to eliminate now from this question spe- 
cifically the Presidency and the Vice Presidency, and ask you what you 
say about a situation where you have a national forum scheduled. 
The forum is on a given subject: For example, education. A Mem- 
ber of the Senate or House Committee on Education is asked to ap- 
pear or would like to be—the producer would like to have him ap- 
pear. He happens to be a candidate in that election, in the primaries. 

In the past the producer has said, “We can’t have such a person 
because he has an opponent.” 

Now that opponent may be (a) not an incumbent, (b) let us say, an 
unknown, (c) ungrounded in the specialty of the first potential 
participant. 
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Now my point is, is there not a way by which in matters of national 
interest which have in effect only an incidental effect on the local 
election, should it not be possible for the media to use one participant 
so long as another participant—let us assume equally an expert in 
matters of education from the other political party—is also invited. 

Mr. McGanwon. As I understand the interpretation of section 315, 
any other candidates for that same office would then be eligible for 
comparable and equal opportunity because of the appearance of one 
candidate. And beyond that, the station would have the right to edit 
the script or speech of the spokesman for the candidate but not per- 
mitted to edit the speech for the candidate, himself. 

Senator Scorr. I am not getting through to you evidently because 
I am not interested in editing the speeches. I am interested in whether 
or not you think there should be a provision in the law which pro- 
vides equal time to political parties where the issue is such that the 
one spokesman may be an expert on his subject and happen to be a 
candidate for office and the other person by whom he is opposed is not 
an expert on the subject and the other political party wishes to offer 
in his place a spokesman, trained and educated in that field. 

Mr. McGannon. I think your question would be totally handled by 
my suggestion to place this entire area under the regulations and rules 
pertaining to controversial issues and repeat section 315 in its entirety. 
This would cover our situation. 

Senator Pastore. This situation would even be covered if you ac- 
cepted either the Hartke bill or you accepted the Thurmond bill. It 
would still be covered. 

Senator Scorr. That is what I wanted, Mr. Chairman. I wanted 
the witness’ opinion as to whether it was covered by the Hartke bill. 

Mr. McGannon. On the theory of forums and debates ? 

Senator Pastore. Yes. 

Mr. McGannon. I agree with you. 

Senator Pastore. If it was a debate or panel discussion and you 
were not shackled by the provisions of 315 as now written and liberal- 
ized either as suggested by Mr. Hartke or Mr. Thurmond, this 
wouldn’t be covered by the other two bills unless they were newscasts. 

Senator Scorr. I am asking the question for the purpose of helping 
to make some legislative history here, you understand. Because we 
want some background as to why these changes are necessary and 
that is a part of my reason for asking the question. 

Now the second question that I had was this: Candidates who are 
not. from urban areas frequently are extended the facilities of broad- 
cast media as a public service—and this, in fact, is actually happen- 
ing now in the case of the candidates in Pennsylvania and I have no 
personal application in mind, but in cities, generally a member of 
the House of Representatives is denied or is unable to use facilities 
of local media for public service broadcasts unless he can secure an 
opposite number. 

Now I give you an illustration of a city in which there may be 
seven Members of the House of Representatives of one party and 
three Members of the other. And although I am using different 
figures, these are actual instances which have occurred. 

The station offers its facilities to one of the three members of one 
political party. Any of the three members, to discuss what is happen- 
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ing in the House of Representatives in Washington. One or more 
of these three members express themselves as willing to appear. 

The seven members of the other political party unanimously refuse 
to appear on the program and the station then says, “Since we can’t 
give equal time, we can’t use any of these three people to report what 
Is going on in Washington because the seven members of the other 
party have banded together to make sure that both parties stay off 
the air.” 

Now there is the real situation. This has occurred in the past. 

Is there anything in this bill or do you think there should be some- 
thing in the bill to provide that the offer in good faith of equal time 
to one representative of a political party must be accompanied by 
an equal offer in good faith of equal time to the members of the other 

litical party and that the mere refusal to use the time should not 

ar one side or the other from the public service project ? 

Mr. McGannon. These three Members of Congress are correspond- 
ing to the seven Members ¢ 

Senator Scorr. I am assuming there is an even-numbered year. 
That all 10 of these incumbents are candidates for reelection. Three 
of the incumbents in one party are perfectly willing to appear on 
the air and accept the offer of a public service broadcast, that the 
other seven refuse to accept any other party for the purpose of 
keeping these issues off the air as they might have been presented by 
incumbents of both political parties. Now this happens. 

Mr. McGannon. It is my understanding the law currently is in 
the situation you describe that the making of the offer to these seven 
individuals and subsequent refusal would be a fulfillment of the 
obligation of the broadcaster. 

Senator Scorr. Do you think it would help if we could spell this 
out somewhere ? 

Mr. McGannon. I agree with you, Senator Scott, I think it would 
be valuable. 

Senator Scorr. Because you are aware, are you not, that generally 
speaking, in the nonurban centers of the country, public service 
broadcasts are fairly common from Members of the House of Repre- 
sentatives. But in the urban centers they are quite uncommon. I 
know I have heard it said by members in Chicago, New York, and my 
own city of Philadelphia, and elsewhere. It doesn’t seem to me fair 
public service broadcasts should be available to one group of Con- 
gressmen, irrespective of party and unavailable to another under the 
laws and regulations as the FCC interprets them. 

Mr. McGannon. I don’t consider this a widespread practice and 
certainly I cannot say it is the operating policy and approach of the 
broadcasting company. 

We operate in the urban areas, and we have regular and continuing 
public service programs as you may be well aware from our contacts 
with your office. 

Senator Scorr. I am aware of the extent of your public service 
programs and I congratulate you but this is the general issue. 

I conclude with this: Suppose, in the city of Pittsburgh, one of the 
incumbent Democratic candidates for Congress wished to take ad- 
vantage of the extension of public service and all of the incumbent 
Republican candidates of Congress, incredible as this may seem, were 
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to refuse the opportunity. Then would the Democrats under your 
interpretation be barred from a public service broadcast or would the 
fact that the offer had been extended to the Republicans be enough ? 

Mr. McGannon. Not if a bona fide offer were made and ref ; 

Senator Scorr. That is what I am trying to get. 

Thank you. 

Senator Pasrore. If we reduced this Hartke bill to its essentials 
and merely—I address this to the representative of the FCC because 
I would like to get your comments on this, not necessarily today but 
I would like to get them later if I can—if we provided ‘in the law as 
it says here on page 4 of the Hartke bill—do you have the bill here? 

In other words, we would drop down immediately to subsection 
(c) on page 4. Now I am not vouching for the construction. That 
can be perfected if it needs to be perfected. I am merely speaking 
now of substance and intent. 

If any licensee shall permit any person who is a legally qualified candidate 
for any public office to use a broadcasting station, he shall afford fair and equal 


opportunities to all other such candidates for that office in the use of such broad- 
casting station. 

Then I would jump over to (e) : 

Appearance by a legally qualified candidate on any regularly scheduled. or 
bona fide newscast, news documentary, panel discussion, debate or similar type 
program, where the format and production of the programs are under exclusive 
control of the broadcasting station, or by the network in the case of a network 
program as to content, presentation, length, time, and other details, and deter- 


mined in good faith in the exercise of the broadcaster’s judgment to be a news- 
worthy event, and not willfully designed— 


or not intentionally designed, take either word you want— 


and not willfully designed designed to advance the cause of or discriminate 
against any candidate, shall not be deemed to be a use of a broacasting station 
within the meaning of this subsection— 

and then you go on with the rest of it with the exception that we leave 
out the libel section. 

Can I get the comment from the majority of the FCC on that 
proposal ¢ 

Mr. McGannon. Yes. 

Senator Pasrore. In other words, you get a better definition than 
you are getting under your special events. I mean, special events 
might lead anywhere. We would have to bring them in here and make 
legislative history as to what they meant by legislative events, such 
as political conventions. 

We would accept the Hartke language as to what would be not a 
use under section 315 it would be an execption where they would 
have this flexibility of determining in the public interest, we would 
leave good faith in there and add the words “and not intentionally 
designed,” or “not willfully designed to promote.” To overcome Mr. 
McGannon’s comment that almost anything is designed to help or 
to hurt, and what that would lead to, of course, is problematical, but 
I submit that maybe you are going too far even in that. We could 
leave it maybe the way it is: “And in no way designed.” Maybe it 
would fit the bill, Or “not designed.” I don’t know what is the differ- 
ence between “in no way” and “not,” I don’t get. the distinction, but 
that phraseology has been kicked around here for a couple of days. 
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Will you consider that and Jet us know what your opinion is on 
that? That is, of the FCC. 

Mr. McDonovau. Yes, Mr. Chairman. 

Senator Pastore. As against their proposal of special events. I am 
afraid special events might be a little broad, and would raise a great 
deal of debate as to what is meant by special events. 

Here this is limited. It is a newscast, a news documentary, a panel 
discussion, a debate, or a similar type program, and then the condi- 
tion is that the format of production must be in the exclusive control 
of the station or by the network, in the case of a network, as to con- 
tent, presentation, time, and so on, and so forth. 

Mr. McDonoven. Mr. Chairman, would you care to have those 
comments related to the proposal following the news events, the state- 
ment of the Commission? In other words, related to the 

Senator Pastore. I would leave the special events, as suggested by 
the Commission, because I am afraid that could lead to a broad field 
of interpretation. 

Mr. McDonoveu. But are you excluding, Mr. Chairman, the sec- 
ond proviso; namely, that in any event the question of fairness shall 
be applicable to the licensee’s conduct ? 

Senator Pastore. Yes. That is why we have “good faith” in here. 
It is merely substituting one brand of language for the other. I think 
they both mean the same thing. You wouldn’t want to include them 
both. 

You see, in the Hartke amendment he goes out of his way to use 
the words “good faith,” and he goes out of his way to show that this 
is not a program designed to enhance the candidacy of any particular 
candidate. 

Now, I don’t care what words you use, but that specifically is the 
crux of the matter here. 

Now, if we can get this exception as to these programs spelled out 
on the score of “good faith,” where the program is in the exclusive 
control of the broadcaster, where the candidate himself has nothing 
to do with it, and where it is being done in the public interest, and not 
willfully designed to enhance the cause of any candidate or to dis- 
criminate against other candidates, you would get at this fringe can- 
didate irritation that we have been talking about. 

How does that strike you, Mr. McDonough ? 

Mr. McDonovuen. I think it makes good sense, Senator Pastore. 

Senator Pasrore. If I may make my position clear, a question has 
been raised here by a very distinguished Senator from Florida that 
the spelling out of the qualifications on the presidential and vice pres- 
idential level gets ourselves into a controversial area, you see, that 
might lead almost anywhere in the debate. 

Now, I think, myself, if all we are looking for here are the excep- 
tions of those programs which are in the public interest, over which 
the candidate hes no control, but that the control is in the exclusive 





jurisdiction of the station itself, and then we add the provision, “In 
order to guarantee to the public that there is not being done willfully 
to enhance the candidacy,” or “intentionally to enhance the candidacy 
of any one candidate or to discriminate against the others,” I think we 
have a meeting of minds here. 

What I am trying to do is get a writing of the language that is ac- 
ceptable to the FCC. Because when you present this on the floor of 
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the Senate and you say, “This is something that has been OK’d by the 
FCC,” it goes along faster. Do I make myself clear? 

Mr. McGannon. Yes; completely. 

Senator Harrxe. As I understand what Senator Pastore is saying, 
that this puts the broadcasters on their own merits. That is what 
he is trying to state. He is not worried about the language, whether 
it is “in no way”, “not designed”, “willfully”, “intentionally”, or “in 

ood faith”; he is not concerned with the exact phraseology, but it 
is with this idea that as long as you have a list of bona fide good-faith 
items—and this is putting the broadcasters on their own merits—if 
in substance the FCC would agree to such a thing, then possibly the 
limitation on page 4 as to the percentage or the number would not 
be required, because it would be putting you in a position of making 
a determination as to whether you were being fair to the public at 
large and to the particular candidacy in question. 

Is that right? 

Senator Pastore. That is right; and would still retain section 315, 
where you wouldn’t get a complete abolition of it. It would still 
have “equal opportunity” in the law, in those areas where equal 
opportunity should be given. 

For instance, if it was an outright political speech or political 
appearance the candidate made, then I think you would want to 
protect the candidates. 

If you went so far as to promote the single candidate, you would 
have to give that opportunity to all candidates if you were doing it 
willfully. 

If you were doing it not in the area; that is, a newscast, panel dis- 
cussion, debate, or similar type programs in the public interest. With- 
out getting into this field, about how many signatures you must have, 
because I am afraid we are getting into the qualification of candidates 
by States as against setting forth the qualification on the part of the 
Federal Government, which will be argued by some people, “This 
is opening the door to have the Federal Government take this whole 
thing over,” which of course is not intended, but could be argued, 
and forestall us in getting some kind of a clarification of this situation 
before we go home this session of Congress. 

Senator Scorr. Mr. Chairman, I just wanted to, if I may, ask the 
FCC representative to have also in mind, in considering the use of 
the word “willfully,” whether or not this suggestion that counsel for 
the broadcasting media might not be tempted to say to the station, 
or oe that this word puts the burden of proof on the station, 
and therefore the use of the word “willfully” might cause the station 
to say, “Why should we take the responsibility of proving that we 
did not do these things willfully? And therefore, since there is some 
possibility we may be called into court to assume this burden, let’s 
refuse to put the program on.” 

Tam a little afraid of anything which puts the burden on the broad- 
caster, in the first instance, by the use of such word as “willfully,” 
although something is needed here, as the chairman says, I think, to 
clarify that section. 

Senator Pastorr. Well, I was really protecting the broadcaster by 
using that. I don’t think the burden is shifting here. I think the 
burden is still on the opposing candidate who wants the time and has 
to justify his position, if he makes a case of it. 

43016—59——15 
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I was merely trying to protect the broadcaster to the extent that 
Mr. McGannon raised as an issue, that almost anything may be con- 
sidered to help, hurt, or discriminate, depending on who the indi- 
viduals concerned may be. 

Now, I am not wedded to the word “willfully”. I think, as a 
matter of fact, that may be a strong word and is bad. However, I 

rant the FCC to come back with a substantial suggestion so that we 
can get something written out, as a substitute or alternative to the 
proposal they have already made. 

The thing that frightens me on the proposal they have already made 
is what they mean by: “special events”. 

Down on the floor of the Senate somebody will get up and say 
“Senatore Pastore”’—if I am managing the bill—“what is meant by 
‘special events’ ?” 

I would like to have your FCC also tell us what is meant by “spe- 
cial events”. 

Mr. McDonovueu. You want that in addition to the comments? 

Senator Pastore. In addition I want what is meant by “special 
events”, as suggested by Mr. Ford, so that we can make history on 
the floor, if it gets to that point, because that is going to be one of 
the first questions. They will give you a hypothetical question. They 
are pretty smart down there. ‘They will say, “Well, now, is that a 
special event?” And if I happen to say yes, and then somebody calls 
up Mr. Doerfer and he says, “No, I don’t mean it that way”, then I 
am in trouble. 

Mr. McDonovueu. I fully appreciate that, Senator Pastore. 

Senator Scott, did you want the Commission to supply written 
comments with regard to the application of the term “willful”? Is 
that a correct under standing ¢ 

Senator Scorr. I would appreciate it, yes. I have the same moti- 

vation the chairman has, I am sure, and that is to keep the burden 
on the candidate, rather than the broadcaster. 

Mr. McDonoveu. My first impression would be that it would not 
be on the broadcaster because he would be compelled to really prove 
a negative, but we will supply a formal statement in that connection. 

Senator Pastore. I think perhaps that protects them too much. 
That is what I would like to know. I would like you to come back 
and give us the opinion of the Commission on an alternative language 
proposal, and at the same time give us a definition of what is referred 
to as “special events”, and what would come under that terminology, 
so we could make history on the floor. 

Senator THurmonpb. Mr. Chairman, on page four of the Hartke 
bill, subsection (c) ; is that covered in section 315? “If any licensee 
shall permit any person who is a legally qualified candidate for public 
office”, and so forth; isn’t that already covered ? 

Senator Pastore. Yes, but what is above (c), on page 4, and runs 
into page three, is not in the statute. This isnew. 

Senator THurmonp. As I understand, you are more or less con- 
templating now only considering “c” as well as “e”, are you not! 

Senator Pastore. That is right. 

Senator Tuurmonp. You wouldn’t need the “c”, would you? You 
would just need “e”, wouldn’t you ? 
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Senator Pasrorre. Well, no, because first of all, you have to state 
the fact as a general proposition, because we would be in very serious 
trouble, not only by the presentation made by Paul Butler, that he 
wouldn’t want anything written in the law or taken out of the law that 
would deny equal opportunity. We are all for that. I think there 
ought to be equal opportunity at the present time. 

It may be going too far to abolish it completely. But I think 
what you ought to do is define what we mean by “use”, and that is 
what “e” does. 

Senator THurRMoNnD. What I am wondering is, you plan to amend 
315, you are going to leave 315(a) like it is, or you plan to delete 
that and substitute this for it ? 

Senator Pastore. No, there is the same language, I would leave it 
in, and I would add another sentence equivalent to (e) to explain 
(c). I think (c) is already in the law. I didn’t go back to the law 
to read it word-for-word, but if it is already in there I wouldn’t want 
to put it in there twice. 

Senator TrurmMonp. It is word-for-word. (c) is word-for-word, 
and you would not need to repeat that. All you need consider is (e), 
and (e) is fairly well covered by the bill I introduced. 

Senator Pasrore. That is right. I am closing closer to you in my 
suggestion. 

Senator THurmonp. That is what I say. 

Senator Pasrorr. Now, you can make this a Hartke-Thurmond 
bill, if that is what you have in mind. I mean, that is all right. 

Senator Titurmonp. I have no pride of authorship, but this was 
my original thinking, that that was all we would need. 

Senator Pastore. That is right. I am coming closer to your idea. 

Senator Scorr. Would the Senator from South Carolina yield? 

Senator THurMonp. I yield. 

Senator Scorr. The witness says add “fair and” before “equal op- 
portunity”. He referred tothat. I rather favor the existing language 
rather than spending a lot of time determining what is fair. 

Senator THurmMonb. Where is that ? 

Senator Scorr. Page 4, line 13. The witness says in his statement 
that there is new language there. The words “fair and” being used. 
The old language was “he shall afford ‘equal’ opportunity.” 

Page 4, line 13 of the Hartke bill. 

Senator TuHurmonp. I see. Well, the original law says, “he shall 
afford equal opportunity.” 

Senator Pasrorr. And that is the way I would leave it. 

Senator THurmonp. I don’t think you need to rewrite that, it is 
very plain. 

Senator Pasrore. Your argument is that your bill takes care of the 
situation that I raise, and I think it does. 

Senator THurmonp. I asked the chairman what he thinks. 

Senator Pastore. With a few corrections here, I think what we 
ought to do is get our minds together and our hearts together and our 
action together and get something done. 

Any further questions of Mr. McGannon? 

No response. ) 

enator Pasrore. Again, we congratulate you and thank you. 

Mr. McGannon. Thank you. 











222 POLITICAL BROADCASTING 


Senator Pastore. Our next witness is—I hope these other witnesses 
have been listening. Mr. Howell. 


STATEMENT OF REX HOWELL, PRESIDENT, KREX AM, FM, AND TV, 
GRAND JUNCTION, COLO. 


Mr. Howerx. Mr. Chairman and members of the Subcommittee on 
Communications, I have been listening and I should say, Senator 
Pastore, you will find some reiteration of previous testimony in what 
T have to say. 

Senator Pasrorr. You would accommodate us considerably—al- 
though I leave it entirely to your discretion—if you would put your 
statement in the record and emphasize the points that you deem neces- 
sary. If you prefer to read it, you may read it. 

Mr. Howe. Thank you, sir. My name is Rex Howell. I am 
president and general manager of KREX AM, FM, and TV, Grand 
Junction, Colo. 

I have been engaged in broadcasting since 1926, hence I have ob- 
served the transition of the administration of broadcasting from the 
Department of Commerce through the Federal Radio Commission and 
to the Federal Communications Commission, as well as the legis- 
lative acts which created these administrative agencies. 

While the broadcasters have at various times suffered restraints due 
to the latitude of interpretation placed upon these legislative acts, 
with one significant exception, most of our troubles have been the 
result of the administrative agency rules, rather than the basic law 
of communications. The exception has been section 315, the galling 
yoke which historically has prevented broadcasting from attaining 
equal status with the press. 

Section 315 has always imposed some bewildering conditions, but the 
recent Lar Daly decision has finally placed the spotlight upon the im- 
perfections of this controversial section. It has likewise served to 
emphasize the grave peril to the public interest posed by section 315, 
and the urgent need for remedial action. 

There have been many changes during the 32 years since the enact- 
ment of section 315, among them being the reversal of the FCC’s edict 
of banning editorials. Radio and television, however, do not yet have 
the same Full freedom enjoyed by newspapers in reporting the news, 
and this must necessarily include the right to determine what is news. 
In spite of earlier positions to the contrary, the FCC of today as com- 
pared to that body of the 1930’s now sees the one time restriction 
against editorializing as having done violence to the first amendment’s 
guarantee of freedom of the press as it applies to the electronic field 
of journalism. 

The recent Lar Daly decision shows clearly how susceptible to vio- 
lence the first amendment also becomes under a literal interpretation 
of the language of section 315. In the early days of broadcasting 
there was probably some justification for the spirit of section 315, in 
that broadcasting was then a near monopoly, and the “equal time” 
clause sought to equalize the opportunity for qualified candidates to 
make use of this new medium of communication. Today, however, 
there are many times more radio and TV stations than there are daily 
newspapers in the Nation, and the broadcast medium has as great a 
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latitude of political belief represented in its ownership and manage- 
ment as any other American business institution. The possibility of 
a political party or candidate getting a monopoly on the use of 
broadcast facilities in any community is remote, to say the least. 
Certainly that possibility is too remote to permit the public interest 
to be subjected to restraints such as to impair the basic principle of 
an informed electorate. 

Taken at face value, the FCC’s extended interpretation of this regu- 
lation can only result in an unwilling limitation by broadcasters of 
any air appearances of public officials, who by virtue of their possible 
candidacy for reelection may create the excuse for countless demands 
by the perennial office seeker who forms his own political party if 
necessary to qualify as a candidate. Obviously this works a hardship 
upon the broadcasters, is patently unfair to the prominent people who 
hold public office, and at the same time deprives the public of legitimate 
information. 

Politics and the election of responsible officials are serious matters 
in the public interest which I have the opportunity to view from both 
the standpoint of the broadcaster, anxious to serve the full scope of my 
responsibilities to my listeners and viewers, and also as an elected 
member of the Colorado House of Representatives, who believes in 
fair treatment of parties and candidates. 

I believe, however, that a mathematical formula is not the way to 
achieve the latter. Sooner or later the letter of the law conflicts with 
the spirit of the law, with such unfortunate results as the case in 
point which has aroused so much criticism of section 315, 

I believe that section 315 has outlived its usefulness and should be 
repealed at once. 

It is high time that we take cognizance of the need to emancipate 
one of our important phases of modern-day journalism from the 
antiquated concept that broadcasting must be ruled by the rote of 
bureaucracy. Instead we should take steps at once to insure the full 
freedom of the press to radio and television in exactly the same meas- 
ure as is accorded to the fourth estate. While the legislative measures 
now under study by this committee undoubtedly are all meritorious, it 
seems to me that complete correction of the situation lies in facing up 
to the full responsibilities by outright repeal of this section of the 
Communications Act of 1934, as amended. Only in this manner can 
the Congress assure that future appointed bodies do not, by inter- 

retation again rule against the public interest as in the recent Lar 
aly fiasco. 

Section 315 contains other problems besides the equal time issue. 
The pending litigation resulting from the equally impossible pro- 
visions which require that no censorship be exercised by the broad- 
caster, who nonetheless is subject to libel proceedings, points up an- 
other area of imperfection in this rule. 

It is only natural that the Communications Act needs to be edited 
into practicality after 32 years. It is no reflection upon the authors 
of section 315 to say it needs to be edited into sanity, in view of the 
tremendous changes which have taken place and could not. possibly 
be foreseen in 1927 or 1934. This law which was instituted for a 
positive purpose has now become only a negative force for confusion 
and irritation. It isno longer a bulwark against unfairness in politi- 
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cal campaigning; instead it is a loophole for the frivolous and the 
publicity seeker. It does not guarantee fairness; instead it creates 
unfairness to our legitimate political participants, to the broadcasters, 
and to the people whom the law is supposed to protect. 

Perhaps the Chicago mayoralty incident and its bizarre results 
may have really been a blessing in disguise. It has pointed up the 
existence of a completely unworkable rule which has been condemned 
with vigor by many public officials, including the President of the 
United States. It has aroused the Nation’s press to a near equal 
vigorous espousal of their own time-honored principle of a free 
press also in behalf of radio and television broadeasting. It has 
shaken the grip which a multitude of other problems have held over 
the collective minds of broadcasters sufficient to produce an aroused 
industry determined to shed the useless shackles of an unjust as well 
as unworkable rule. It has stimulated many leaders of both major 
political parties to become sponsors of corrective legislation. 

A law which does not make sense simply is not condoned by sensible 
lawmakers, and these hearings clearly indicate the grave doubts which 
now prevail in the minds of the people’s elected representatives as to 
the need for retention of section 315. 

It seems to me there is only one possible argument for the retention 
of the “equal time” rule, and that is simply this: Can broadcasters 
be trusted to act as mature members of a profession, or must they be 
placed under duress to keep them fair? 

Broadcasting, both by aural and visual means has developed a 
pretty good record over the years, not because of section 315 but in 
spite of it. There is, as has been pointed out earlier today, nothing 
in this rule which keeps a broadcaster from slanting news, or in en- 
gaging in numerous practices which possibly could have a telling 
effect in the outcome of an election. Remember only qualified candi- 
dates are affected by this rule. The way is wide open for abuse as 
far as spokesmen for candidates or issues are concerned, yet to my 
knowledge there is not a single blemish upon the record of my profes- 
sion in these many years of broadcasting about political figures and 
political issues. We have developed some very effective techniques 
of handling political news and other areas of controversy in a manner 
designed to stimulate rather than crystalize public opinion. Actually 
there is no law which governs the presentation of news about any issue 
or any person except a political candidate. 

As one who has been elected and reelected to public office, I must say 
I don’t understand what there is so special about us political candi- 
dates that we need a special law to regulate our appearances over the 
radio or television. Why should a public figure who has been the 
subject of many broadcast appearances, including news programs, 
forum discussions, interviews, and scores of other kindred broadcasts 
suddenly assume the position of needing Federal intervention to man- 
age him when he announces his intention to run for reelection ? 

May I be so bold as to suggest that section 315 is in fact a rude 
effrontery to each of you gentlemen of this committee. You perhaps 
know better than any of us why section 315 makes no sense for the 
-andidate as well as the public. I have only the deepest gratitude to 
Senator Hartke, Senator Allott, Representative Cunningham, and the 
other Members of the Congress who have entered or endorsed bills 
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for the purpose of rewriting section 315. However meritorious their 
proposals may be, I believe complete repeal is the only solution. 

I personally feel there is a serious legal question to the matter of the 
Federal Government granting immunity against libel, for to grant 
this protection to a broadcaster is to deprive a libeled person the right 
to recover damages for his injury. Personally, I would rather accept 
my responsibility for civil action and be given the right to refuse to 
broadcast material which I feel to be libelous. I have indicated before 
that I do not believe the anticensorship provisions are needed; a con- 
scientious broadcaster is just as anxious to protect his client, the candi- 
date, from action for libel as he is to protect himself from that risk. 
Under the dubious provisions of section 315 there is no protection for 
either. 

I think Senator Hartke’s bill has taken an important step in its 
proposed elimination of splinter candidates from the equal time pro- 
visions of the act in the case of presidential and vice presidential 
races, but it still leaves unsolved what to do about the equal time 
demands of the hundreds of other splinter candidates including the 
Chicago mayoralty race or the untenable problem created by 72 candi- 
dates for the sheriff’s office in Milwaukee, as was the case in 1956. 

I repeat my conviction that I believe the real challenge before us is 
not merely to seek a reversal of the FCC's interpretation of section 
315, nor does it lie in simply excluding newscasts from the equal time 
provision (although this is certainly one of the really vital issues). 
I think it is urgently important that this whole matter of the intrusion 
of the power of regulatory bodies into electronic journalism be specifi- 
cally prohibited through outright repeal of section 315. The freedom 
of no segment of the press should be subject to the changing views of 
any administrative agency. 

The time to take action is now, with a presidential election on the 
horizon, and in the wake of the nationwide protests against it, there 
could be no better time for removing a major obstacle to sensible regu- 
lation of the twin media of broadcasting. I hope section 315 is quietly 
interred. To rewrite it only invites reincarnation in an equally insidi- 
ous form, to rise again to haunt all of us whether we are candidates, 
broadcasters, or members of the general public. 

Let’s bury it deeply, gentlemen. Thank you. 

Senator Pastore. Thank you very much, Mr. Howell. 

Are there any questions ? 

( No response. ) 

Senator Pasrorr. Thank you very much, sir. 

Our next witness is Mr. Lewis. 


STATEMENT OF D. B. LEWIS, PRESIDENT, LEWIS FOOD CO., LOS 
ANGELES, CALIF., AS READ BY V. LANE KNIGHT 


Mr. Knicur. Senator, Mr. Lewis regrets very much he cannot be 
here, and sent me in his place. My name is V. Lane Knight. I am 
employed in the legal department of the Lewis Food Co. The Lewis 
Food Co. is the largest pet food manufacturer on the west coast, and 
as such, we engage in tremendous radio advertising, sometimes even to 
the extent of what is called in the trade “complete saturation.” 
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We object to all of the proposed bills on the ground that to do so 
will increase the privilege of the licensee to engage in censorship. 

On the one hand, we believe that the licensee should not be allowed 
to unilaterally decide whether or not the broadcast has been a news- 
worthy event. On the other hand, we agree that the licensee should 
not be forced into the position of granting or denying time at his peril. 

We believe that Senate bill 1858 is the least objectionable, and that 
with an addition of a provision whereby the licensee or a prospective 
candidate may obtain a summary ruling from a fair and impartial 
board or officer, it would be satisfactory. 

We wish to emphasize, however, that to permit the broadcaster’s 
judgment, even in good faith, to control will be totally unsatisfactory. 
We feel that by the exercise of its judgment, one major network is 
denying the public the right to hear not only all of the news, but also 
the right to have its implications explained in the light of certain 
existing conditions and concepts. 

It is only incidental that this action by its unilateral decision has 
caused our company considerable added expense and effort. 

Senator Pastore. Now, at that point do you mind if I ask you a 
question, Mr. Knight? This section applies alone to candidates. 

Mr. Knicut. My very next paragraph ties them together, sir. 

Senator Pastore. All right. The thing I am curious about is the 
fact that—what interest would pet products have in political cam- 
paigns or the problems of candidates ? 

Mr. Knieut. I will take that in in my next paragraph. 

Senator Pastore. All right. 

Mr. Knicut. We fear it would be unwise for Congress to extend the 
power of the licensee so that he can, in an expressed good faith, do to 
a political candidate what one of them is doing to us, Our own expe- 
riences are as follows: 

For the 2 years last past, the Lewis Food Co, has sponsored the Dan 
Smoot Report on 60 radio stations and 26 television stations, using the 
facilities of the now nonexistent Don Lee system. Mr. Smoot has 
done a great, public relations job for us and the public. Mr. Smoot’s 
reports are all documented and will stand up under the searchlight of 
truth. 

A short while ago the American Broadcasting Co. purchased the 
Don Lee system facilities, including the contractual agreement. be- 
tween that company and the Lewis Food Co. Immediately upon pur- 
chasing the Don Lee facilities, the American Broadcasting Co. in- 
formed us that it would not continue to allow the use of its facilities 
for the broadcasting of the Dan Smoot Report. We insisted upon an 
explanation. Their explanation addressed to our advertising agency 
is as follows: 

Dear Bob: Per your request, the following is the basis upon which ABC would 
not accept renewal of the Dan Smoot Reports beyond June 14, 1959, which is the 
ee in our takeover of your original agreement with the Don Lee net- 
work. 

It is the ABC’s news department’s policy not to make any further agreements 


for the production of public information programs outside of ABC. Our policy 
is that all programing in this area will be produced under the sole authority— 


I would like to underline “sole authority”— 


and control of the news and public affairs department. Mr. Smoot is not an 
ABC commentator, and the network must reserve the right to employ its own 
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commentators to analyze and comment on the news. This company must do so 
in order to carry out its avowed policy of presenting a balanced schedule of 
such commentary reflecting the diverse shades of responsible opinion in the 
national spectrum, 

We currently have our own adequate staff of qualified news commentators, 
some of whose programs could be available for consideration by your client. 

Please be assured that we value the business placed by the Lewis Food Co., and 
hope that in the near future we may be able to work with them again. 

This is signed “American Broadcasting Co.” 

We examined the programs which, according to the letter, could be 
made available to us. In our opinion, none of these could compare 
with Mr. Smoot’s report, and that we felt a duty to the public to con- 
tinue. We felt that to sponsor such programs which, in the light of 
our convictions were slanted or biased, at least would be a breach of 
our duty. 

Furthermore, we do not believe that the reasons stated in the letter 
are in good faith, for further investigation reveals that the American 
Broadcasting Co. does provide their facilities for the broadcasting of 
public information programs which it does not originate, and the crea- 
tors of which are not in its employ or control. inane we do 
not believe that the reasons stated are the real reasons. 

The following is a list of the programs of public information which 
came over from Don Lee to ABC which we know they don’t own: 
Frank Hemingway, Cliff Engle, John Holbrook, and Virgil Pinkley. 

At considerable expense and effort, we have been able to continue 
the Dan Smoot Report on the air. By providing each station—re- 
member, there were 60 stations and 26 television stations—with a 
tape or film, we are able to accomplish the very same results, in spite 
of additional cost and effort. With one exception—and that one 
exception being the one station which American Broadcasting Co. 
acquired with the purchase of the Don Lee system, we are continuing 
the broadcasting. 

Thus we have what amounts to a vote of 85 to 1. The station 
owners have approved the Dan Smoot report as being one in the 
public interest. We are certain that you can appreciate the additional 
expense to which our company is put, in that we must provide 59 
tapes and 26 television films, ial of one of each. 

If a network system is to serve any public interest at all, it is to elim- 
inate this additional expense and inconvenience. 

_ Under the bills presently being considered by this committee, this 
situation could occur: wherein a considerable number of individual 
stations would be ready, willing and able to provide one candidate 
in compliance with section 315, but wherein the network could uni- 
laterally decide that the prior broadcast was a newsworthy event and 
deny the use of its facilities. Such a result is not only unjust, but 
unconscionable. The licensees would have you equate their position to 
that of newspaper publishers. Such contention is untenable, for the 
feos tanity to engage in the printing and publishing business is 
infinite, while the opportunity to broadcast is finite. 

We believe that if a station owner is to be granted the exclusive use 
of a portion of the broadcast spectrum, that it is inconsistent with our 
constitutional concept of free speech to allow him to decide what 
is most. in the public interest, notwithstanding that he is doing so in 
the light of his own good judgment. 
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Any curtailment of the rights given under section 315 will be a 
step in the wrong direction. It is our contention that the underlying 
principle should “be enl: irged, not decreased. It is our hope that you 
will refuse to retreat from the position of section 315, but that we will 
enlarge its principle to include others than merely those who are pres- 
ently candidates for public office. 

To do otherwise will, in effect, give the licensees a mandate to, under 
the guise of news broade: asting, present half-truths, sl andered by in- 
nuendo, slant the news to foster their own opinions, beliefs and philos- 
ophies, and then hide behind an assertion of good faith, as some of 
them now do in areas other than those coming under section 315. 

There is no question in our mind but that the man who controls the 
communications of the Nation can and will control the Nation. If 
this is to continue to be a government of the people, by and for the 
people, communications are too vital an element to that concept to 

ermit control of it to fall into the very limited few who can become 
fiaauabia to use the airwaves, no matter how much they profess to be 
doing so in good faith. 

The full impact of this will be apparent in the fact that at present 
there are only three major networks. Experience demonstrates what 
can happen when control gets into the hands of the few. There is no 
difficulty, then, so long as you say what these few are willing for you 
tosay. Sucha situation must not come into being here. 

We believe that the airwaves are really a public property, that it is 
obvious that legislation is necessary, but that the proposed legislation 
is a step in the wrong direction. 

Thank you. 

(The following was received for the record :) 


FURTHER POINTS SUPPORTING THE OBJECTIONS TO SENATE BILis 1585, 1604, 1858, 
AND 1929, By V. LANE KNIGHT 


Under the guise of “newsworthy events,” if these bills are enacted all stations 
will be able to run rampant by slanting the news, showing it out of context, and 
otherwise indirectly and in the most endearing terms, promote a favorite candi- 
date and leave the opposition helpless to reply. 

When we say we hope you will enlarge the principal of section 315 rather than 
decrease it we have reference to referendum and initiative at least. Our recent 
experience in California demonstrates beyond any question that the power of 315 
should be increased. We had before the voters a “right to work bill, No. 16.” It 
was a bill which would have offered the workers some protection from their 
own unions. However, by innuendo, slanted and biased news accounts and other 
devious methods the bill was defeated. Under the guise of being news broad- 
casts, local unions, the CIO, and the AFL as sponsors, were able to present 
slanted, biased, and sometimes untrue accounts in opposition to the bill. 

It is now possible, unless a political candidate can qualify for the privilege 
of section 315, for a licensee to say just whatever he pleases. 

If the masters of mass psychology, who have demonstrated that they have the 
ability to sell almost anything, are also given the exclusive control of the airways, 
it will not be long before they are also our masters as well. By clever editing, 
film cutting, and tone of voice, background noises and background settings, the 
people could be fed a sugar-coated pill of communism under the name of 
“newsworthy events.” 

This committee has had before it 2 parade of witnesses from the broadcasting 
industry, all praising themselves in the most elaborate terms. 

We think a very timely question at this time would be: ‘Mr. Licensee, do 
you really think that you are that good?” 

You have been given a monopoly of the greatest means of mass education so 
far known to man, what have you done with it? 
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You have diverted it to primarily an entertainment medium. You have be- 
littled the American home by portraying the husband and father as a stupid oaf. 
You have bespattered our police by showing them to be blundering dim-wits, 
outwitted at almost every turn by smart-alec, wisecracking private detectives. 
You have maligned our pioneers by displaying them as gun-toting, life disre- 
garding braggarts who spent the greater part of their time in houses of ill 
repute, presided over by women who were obviously the only females in the era 
with any character. You fill the airwaves with voodoo music, which excites the 
passion of our youth, and could be responsible to some extent for the increase 
in juvenile delinquency. You intersperse the whole with wild and fantastic 
claims of your advertisers. 

We do not think, “Well done, good and faithful servant,” applies to you. 

The present state of the industry is such that the licensees cannot be blamed 
too much. Their income is dependent upon so-called audience ratings. Thus, 
they strive among themselves to capture the public’s ear. 

If we may be so bold, we would like to make the following suggestions: 

First of all, separate the actual mechanical physical operation of broadcasting 
from program production. 

Then declare the operation of broadcasting to be a public utility. Demand a 
filing of rates, determined by power and range of signal. Force them to serve 
the whole public on a nondiscriminatory basis. 

Make the program producers and sponsors liable, if liability there be. 

Instead of equating the licensees to newspaper publishers, compare them to 
the public carrier who merely hauls the newspaper from the printer to the 
newsstand. 

Would you, for a moment, consider allowing the railroads to go into the news- 
paper business and then permit them to haul only their own papers, if that was 
their desire? This in effect, is what the radio and television licensees are now 
asking you to do. 

We tell the railroads how many passenger trains to run, how many refrigerated 
ears to provide, how many freight trains, what to charge and when. Would it 
be any different to tell the broadcasters how much time to spend on entertain- 
ment, public information, public education, and political education? 


Senator Pastore. Thank you very much, sir. Is there anyone else 
who wants to testify on the pending bills? 

(No response. ) 

Senator Pastrorr. The Chairman hears none. We will recess until 
10 o’clock tomorrow morning. 

(Whereupon, at 12:05 p.m., the subcommittee recessed, to reconvene 
at 10 a.m., Tuesday, June 24, 1959.) 
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WEDNESDAY, JUNE 24, 1959 
U.S. Senate, 


INTERSTATE AND ForREIGN COMMERCE CoMMITTER, 
CoMMUNICATIONS SUBCOMMITTEE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:10 a.m., 
in room 5110, Senate Office Building, the Honorable R. Vance Hartke, 
presiding. 

Present : Senators Hartke and Thurmond. 

Senator Hartke. The committee will come to order. We will con- 
tinue with the hearings on the equal time bills. 

Ladies and gentlemen, we are going to depart from the announced 
schedule of witnesses for testimony this morning in order to hear, first, 
the statement of Mr. Walter J. Brown, president of the Spartan Radio 
Broadcasting Co. 

Mr. Brown has a death in the family and is scheduled to be heard 
tomorrow, but will be heard today in order that he can return home. I 
am happy to accommodate you on this, and I want to express the 
sympathy of the committee. 

Mr. Brown. It is a member of my board of directors and not a 
member of my family, but I have to return. 


STATEMENT OF WALTER J. BROWN, PRESIDENT, SPARTAN RADIO- 
CASTING CO. (WSPA AM-FM-TV), SPARTANBURG, S.C. 


Senator Harrxke. State your name and your affiliations. 

Mr. Brown. Thank you. I submitted this statement to the clerk of 
the committee. 

Senator Harrxe. Pardon me just a moment. Senator Thurmond is 
here this morning. 

We called Mr. Brown out of turn because of a death in his company. 

Senator THurmonp. Mr. Chairman, it is a great pleasure for me 
to present to the subcommittee Mr. Walter J. Brown, of Spartanburg, 
S.C., who is to testify here this morning. Mr. Brown is a very able 
citizen in our State. He operates one of the largest television state- 
tions in South Carolina and is rendering to the people of the Piedmont 
section and the State of South Carolina a very outstanding service 
in the operation of his television station. 

It is a great pleasure for me to present to the committee at this time 
Mr. Walter J. Brown, of Spartanburg, S.C. 

Senator Harrxe. Thank you. 

I want you to know, Mr. Brown, that you have a very distinguished 
Senator here doing a fine job, not alone in the field of communications 
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and interstate commerce and foreign commerce, but in the Senate 
for the entire country. 

Mr. Brown. Thank you, Senator Thurmond. 

I guess for the record I should s: iy I am president of the Spartan- 
burg Radiocasting Co., WSPA, operating AM, FM, and TV, Spar- 
tanbur 2,5.C. 

As I said, I am in broadcasting and in the newspaper field. For 
10 years I was a member of the Senate and House Press Galleries, 
One of the reasons which prompted me in 1940 to leave the interesting 
life of a Washington newspaper correspondent was the future I en- 
visioned for electronic journalism. 

When I took over the management of WSPA in 1940, I immediately 
instituted a policy of broadcasting news every hour on the hour. This 
policy and the development of a strong news bureau contributed sub- 
stantially to the success of the station. 

I mention this merely to emphasize the importance [ attach to the 
function of radio and television as a news medium. Naturally I feel 
that any provision of law, or interpretation thereof, which restricts 
‘adio and television in this field is contrary to one of the fundamental 
principles upon which our Government was founded. The free dis- 
semination of news by all media is the real benchmark of difference 
between democratic and totalitarian government. In political cam- 
paigns we should have the maximum flow of news and discussion to 
assure the best informed electorate possible. Section 315 as it now 
stands will have the adverse effect. 

Section 315, as this committee well knows, was taken from the 
1927 Radio Act and placed in the 1934 Communications Act. A 

majority of the Commission recently gave section 315 a broad_and 
new scope. Both the majority and minority of the Commission, I am 
sure, have construed the law as they feel it should be construed. "How- 
ever, all agree that the time has come for Congress to take a hand and 
either repeal section 315 or modify in such a way as to clear the con- 
fusion which now exists over this provision in the Communications 
Commission Act. With the 1960 campaign approaching, I am sure 
all agree that time is of the essence. 

Testimony before your committee has clearly shown how section 
315 restricts radio and television in exercising its full power in in- 
forming the electorate during a political campaign. [I shall not at- 
tempt to add to what has been said regarding the effect of section 315 
on the national level other than to say that as an affiliate we hope our 
network will be given the opportunity to provide us the broadest 
coverage possible. My primary concern is on the State or local level 
and especially the application of section 315 to news broadcasts. 

Any law or any rule which attempts to require a news department 
of a radio or television station to put together a newscast on the basis 
of equal time to all candidates rather than the news generated by the 
candidates would make a mockery of radio and television coverage of 
a political campaign. 

To require stations, especially television stations, to give all candi- 
dates equal time in their news broadcasts would invite publicity 
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seekers of all kinds and in all numbers to become candidates and 
create an impossible situation which eventually would force broad- 
casters away from broadcasting political news. 

Also, to require a station in reporting news of an incumbent’s 
official activities during a campaign to give equal time in its news- 
casts to all candidates for that office destroys the validity of the 
newscast. 

When the people elect a person to office, whether he be President 
or magistrate, radio and television stations have a duty to report the 
news of the office and the official activities of the person holding that 
office. This news has no relation whatsoever to reporting the news 
of a political campaign. 

If radio and television stations are to be subjected to this type of 
regulation in presenting their newscasts, I believe here again most 
broadcasters will deny to their listeners and viewers a tremendous 
amount of news to which they are entitled. This unquestionably 
would be a serious setback to electronic journalism. 

I am not a lawyer and I would not attempt to tell this committee 
what kind of legislation it should write to correct the situation in 
which broadcasters find themselves under section 315. You have 
before you the Hartke, Thurmond, Allott, and Holland bills. All of 
them have desirable features and I believe I can say categorically that 
the more provisions of these bills the committee adopts the more 
pleased broadcasters will be and the greater their contribution will be 
to an informed electorate. 

In conclusion I would like to insert as part of my remarks a tele- 
gram from the president of the South Carolina Broadcasters Asso- 
ciation, Moody McElveen. Mr. McElveen takes the position that if 
section 315 is not repealed, then by all means Congress should amend 
the section and lift any application of it to news broadcasts, 

As president of our State association, I believe Mr. McElveen has 
voiced the feeling of broadcasters in our State. Mr. McElveen’s tele- 
gram follows: 

WALTER Brown, 
President of WSPA, Spartanburg, S.C.: 


It has come to my attention that you will testify on section 315 as an inde- 
pendent broadcaster before the Committee on Interstate and Foreign Commerce 
of the U.S. Senate. As president of the South Carolina Broadcasters Associa- 
tion, I would like to pass on to you my views on section 315. The Lar Daly 
decision, if it stands, creates an impossible problem for broadcasters during 
a political campaign. If anything, the problem is greater for local stations 
due to multiplicities and because of the long length of time covered by political 
campaigns. Although there are a number of critical problems under section 
315 and although many broadcasters think that 315 should be repealed, the 
most critical problem is created by the Lar Daly ruling if it remains. 

If the Congress cannot accomplish repeal at this time, the very least that 
should be accomplished is an amendment necessitated by the Lar Daly decision. 
Broadeasters have always operated on the basis that so long as they acted 
in good faith they were free to handle their news in a manner dictated by their 
own best judgment and did not know that section 315 applied to news pro- 
grams. As president of the South Carolina Broadcasters Association, I strongly 
urge that section 315 be amended to make it clear that 315 does not cover news 
broadcasts. 

H. Moopy McELvEEN, Jr., 
President, South Carolina Broadcasters Association. 
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Senator THurmonp. Mr. Brown, we are glad to have had you here, 
and you have made an excellent statement. As you stated, we have 
a number of bills here pending before the committee, and the inclina- 
tion as expressed by members of the subcommittee yesterday seems 
to be possible to confine this matter to newscasts, although that is not 
binding. All the subcommittee was not here, and no vote has been 
taken, but just from expressions of opinion, that seemed to be the 
consensus. It is your definite feeling that the application of section 
315 should be lifted with regard to newscasts ? 

Mr. Brown. Absolutely. 

Senator THurmonp. Otherwise, a television station would be re- 
stricted in presenting the news, would it not ? 

Mr. Brown. Yes, sir. 

Senator THurmonp. Is there any reason why in a free America, 
with free speech, that radio and television stations should not be al- 
lowed to present the news, regardless of what candidate it affects or 
what candidate it does not affect ? 

Mr. Brown. Well, as I say here, Senator, the greatest flow of news 
you can have in a political campaign will contribute to an informed 
electorate, and that is the objective, I think, of any democracy. 

Senator Tuurmonp. If in presenting news, the fact that one can- 
didate is referred to lays the basis for other candidates to request time 
wouldn’t that be very confusing and consume a lot of time on radio 
and television stations which would not bring to the people truly the 
news ? 

Mr. Brown. Well as I have pointed out here, it would create such 
a confusing situation that it would destroy, as I see it, the validity of 
the newscast. 

As you know down our way we have joint campaign meetings and 
even just that has attracted a lot of candidates to appear and become 
candidates to get the attention that they get on a joint campaign 
meeting of this type. 

I feel if you open this up as it is apparently now under the rules 
of the Commission, you will just have an impossible situation and 
broadcasting would just have to cease performing the function they 
are performing to a great extent. 

Senator Tuurmonp. It is your feeling that in the interests of the 
public good that the application of this act should not apply to news- 
casts? 

Mr. Brown. Absolutely and there is a lot of feeling among broad- 
casters. We feel we have grown up in this business and I think they 
can be relied upon to do a fair job without discrimination and the 
more rules you try to lay down, perhaps the more difficulties you are 
going to run into, and certainly this rule here shows a terrible situa- 
tion that can result from it. 
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Senator THurmMonp. Section 315(a) now reads this way: 


If any licensee shall permit any person who is a legally qualified candidate 
for any public office to use a broadcasting station, he shall afford equal oppor- 
tunities to all other such candidates for that office in the use of such broadcasting 
station. 

Of course, the purpose of that was to show no discrimination between 
legally qualified candidates and if one is allowed to use stations 


during a campaign then the purpose of this act was to permit the 
other candidates to use it, too. 


Then this goes on— 
provided such licensee should have no power of censorship over the material 
broadcast under the provision of this section. No obligation is hereby imposed 
upon any licensee to allow the use of his station by any such candidate. 

In other words, if they didn’t allow any one candidate to use it, they 
wouldn’t allow the other. But under the recent ruling that has been 
handed down, even if a candidate is referred to in the news, the way I 
believe it has been construed, another candidate would have the right 
to come in and demand an equal amount of time, is that the way you 
construe that? 

Mr. Brown. Well that is the way our decision reads. 

Senator THurMonp. So if section 315 is not repealed, then it is your 


definite recommendation that newscasts be exempted from the applica- 
tion of this section ? 


Mr. Brown. That is correct. 

Senator THurmonp. I won’t go into all these various bills but that 
is about what my bill does and I join Senator Hartke on another bill 
which is more comprehensive if the Senate desires a more compre- 
hensive bill. 

Mr. Brown. The more comprehensive you make it, the better the 
broadcasters will like it. I do think the time is of essence here and 
that is for the committee to decide. 

Senator THurmonp. Senator Holland has a bill pending, too, but 
any of these bills would tend to be beneficial, in your judgment ¢ 


Mr. Brown. All of them, as I understand, ‘lifts the news provision 
from it. 


Senator THurmonp. Thank you very much. 

Senator Hartke. We appreciate the privilege of having your obser- 
vations. 

Mr. Brown. I appreciate your hearing me out of turn, sir. I 
would like permission to insert into the record at this point, a telegram 
from Mr. H. Moody McElveen, Jr., president, South Carolina Broad- 
casters Association, Columbia, S.C., which I received on June 19, 1959. 

Senator Harrke. Without objection it is so ordered. 

(The telegram appears on p. 233.) 


Senator Hartke. The next witness will be Ralph Renick, of WTVJ, 
Miami, Fla. 
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We are very glad to have you here and to have your views on these 
matters, 


STATEMENT OF RALPH RENICK, PRESIDENT, RADIO TELEVISION 
NEWS DIRECTORS ASSOCIATION, AND VICE PRESIDENT IN 
CHARGE OF NEWS, WTVJ, MIAMI, FLA.; ACCOMPANIED BY JOHN 
FULTON LEWIS, CHAIRMAN, FREEDOM OF INFORMATION COM- 
MITTEE 


Mr. Brown. With your permission, I would like to have the chair- 
man of our freedom of information committee, Mr. John Fulton 
Lewis, station WBAL, Baltimore, sit with me. 

Senator Harrxe. Identify yourself and your associate for the 
record and that will be fine. 

Mr. Renicx. With the permission of the chairman, may I give 
copies of my remarks to the committee. Mr. Chairman, my name is 
Ralph Renick. I am serving this year as president of the Radio Tele- 
vision News Directors Association. This organization is composed 
of 683 members. RTNDA’s membership ranks include broadcast 
journalists in the United States and Canada; men who gather, pre- 
pare, write, photograph, and edit the news and who present the news 
on the air to the public. RTNDA represents the broadcast news pro- 
fession including independent and network affiliate stations, the radio 
and television networks and other agencies participating in the prepa- 
ration and presentation of news on the air. 

On behalf of RTNDA, I wish to thank the committee for this op- 
portunity to offer a few observations regarding possible modification 
and amendment of section 315 of the Federal Communications Act. 

The issue at stake came to the foreground as a result of a ruling by 
the Federal Communications System on the complaint of a rather 
inconsequential mayoralty candidate during a recent municipal elec- 
tion campaign in Chicago. 

Senator Hartke. I might say there I imagine the people in Chi- 
cago, particularly the candidates, didn’t think it was such an incon- 
sequential campaign. They thought it was a very important one. But 
T understand what you mean, sir. 

Mr. Renicx. Without belaboring you with the details of the case 
which are now well known, the question raised by the complaint was 
whether or not newsfilm of the incumbent mayor performing official 
functions during a campaign constituted the granting of free political 
time to the disadvantage of rival candidates seeking to defeat the 
mayor. The FCC decided, rather arbitrarily, we think, that the use 
of such newsfilm did, indeed, amount to a political “plug” and ordered 
the television station in question to grant equal time to other candi- 
dates. The ruling has been loudly protested by the radio and televi- 
sion industry, many of the Nation’s newspapers and magazines, and by 
responsible leaders in this country’s civic and political life, including 
the President of the United States. 

I would like to present for the record, at this time, a file which con- 
tains reprints of some of the printed editorial comment concerning 
the FCC “Lar Daly Decision.” Contained therein is a unanimity of 
editorial expression condemning the decision. I have yet to see any 
editorial expression supporting the ruling. 
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Senator Hartke. They will be made a part of the record of the 
committee by reference, only. 

(The document referred to will be found in the files of the com- 
mittee. ) 

Mr. Renick. I think it fair to suggest that the newsmen of radio 
and television would prefer to discuss outright repeal of section 315 
rather than modification or amending the act to prevent such an ob- 
vious fiasco as presented in the Lar Daly case. 

The industry has disciplined itself well over the past 30 years of 
broadcast history and I doubt if there is any industry more sensitive 
to the tremor of the public pulse—a sensitivity that makes fair play a 
cardinal principal from necessity as well as choice. 

I feel that broadcasting’s primary responsibility is to inform, and 
I use the term “broadcasting” to include telecasting. This can be done 
through news broadcasting but it can and should also be done through 
a wide variety of other kinds of programing, including panel and dis- 
cussion programs and documentaries and extended coverage of im- 
portant happenings, such as political conventions. But, actually, the 
job of informing goes even beyond that and it includes the whole pro- 
gram makeup of the station. 

The FCC has utilized section 315 to exert influence over the content 
of program material and it is just as much censorship to force a broad- 
caster to carry something on his station that he doesn’t want to carry 
as it is to order a broadcaster to delete something from his programing. 

It would seem to me that the first amendment to the Constitution 
besides guaranteeing free speech and a free press would also guaran- 
tee free broadcasting. 

It is ironical that even a soapbox orator, whether he is dressed 
in an “Uncle Sam costume” or not, may, under the protection of the 
first amendment of the Constitution, use the airwaves from any street 
corner to vocally express his opinions. And although he may advo- 
cate radical doctrines, he still may do so without Federal restraint, 
unless it involves any overt act. 

A newspaper may advocate how and what it uses and may print 
the news as it sees fit without interference by the Federal Govern- 
ment except when the national security is at stake. The newspaper 
is subject to libel under State laws governing libel and slander but 
so is broadcasting. 

My question is—why should broadcasting continue to be singled 
out and subject to interfering censorship on the part of the Federal 
Government ? 

As an aside, I might mention that I just returned 10 days ago 
from a trip to Russia where I have the opportunity to confer with 
Premier Nikita Khrushchev and other Soviet officials. I made a spe- 
cial point to gather information on television programing in the 
U.S.S.R. Russia, of course, has perfected program censorship to a 
fine degree. 

For example, take Monday, May 18. You might say this was a 
day like all other days—that is, it had its normal amount of news- 

.worthy occurrences which were reported freely by the newsmen of 
the United States but here is a brief rundown of the stories carried 
on the 7 :15 news program in Moscow: 

The first story concerned an Austrian trade exposition. 
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Next, newsfilm on the arrival of delegates of peace from Stockholm. 

Next, footage on the first regularly scheduled flight of the Russian 
TU-104 jet to London. 

Next, a story on a new machine tool for making metal products 
which utilized a cold rather than hot process. 

Then, newsfilm on the latest accomplishments of a Soviet collective 
farm. 

The program concluded with two stories—one on the third con- 
gress of writers meeting in Moscow and, finally an exciting report on 
a rowing competition. 

I asked the editor in charge where was the newsfilm report on the 
Geneva Foreign Ministers talks which had been underway only about 
a week. He shrugged his shoulders and said that wasn’t very impor- 
tant and besides they had no reporter assigned there. 

The point I am trying to make, gentlemen, is that in this country 
a little censorship is too much censorship. If the current trend of 
regulatory control over broadcasters continues, we may see more and 
more stories on news programs, in this country, on rowing competi- 
tions. Unless, of course, one of the oarsmen happens to be a candidate 
for alderman. 

Senator Harrxe. I will ask you at that point—there is this dis- 
tinction between Russia and the United States. I don’t suppose they 
have the problem of equal time for opposing candidates. 

Mr. Renick. It is greatly simplified, Mr. Chairman. 

Senator Harrke. I don’t suppose you want us to go that far. 

Mr. Renick. With section 315 on the books, abuse by time seekers 
will always be a threat to broadcasting. Without section 315, should 
Congress ever decide to eliminate it, the FCC certainly has sufficient 
authority to protect the public’s interest when license applications 
are granted or renewals are considered. 

Since repeal of the section is not formally before us today, I will 
turn my remarks toward the specific measures submitted to the Con- 
gress calling for amendments in 315. 

The four proposed Senate bills currently before the committee in- 
clude S. 1585 by Senator Thurmond; S. 1604 by Senator Allott; S. 1858 
by Senator Hartke; and S. 1929 by Senator Holland. 

All of these bills have one thing in common * * * namely, the 
exemption of news programs from section 315. For this reason, any 
and all of these bills have the support of the Radio Television News 
Directors Association. 

As I mentioned before, we feel the outright repeal of section 315 
is the best approach to resolving the present predicament and eliminat- 
ing unwarranted censorship. Failing that, we feel the next desirable 
step would be passage of legislation to drastically dilute the present 
restrictive nature of section 315. Of the four measures under con- 
sideration, Senator Hartke’s proposal, S. 1858, appears to be the best 
from that regard. 

As my testimony here today is on behalf of the news directors group, 
I shall not attempt to touch on other aspects of the equal time problem 
other than that which directly applies to news programing. 

S. 1858 and S. 1604 cover some other aspects of candidates appearing 
on radio and television other than in news programs. 

I would like to say, though, that we particularly would like to 
applaud the attempt in S. 1858 to protect stations and networks from 








POLITICAL BROADCASTING 239 


civil or criminal action resulting from the uncensorable remarks of 
political candidates. 

Now, briefly, I would like to touch on the four measures as they 
specifically apply to news programs. 

All four bills would exclude news programs from the equal time 

rovision of section 315 with respect to candidates for public office. 
he only question here is in the wording of the bill regarding news- 
typ programs. ; ; 
. 1585 refers to any “news, news interview, news documentary, 
panel discussion, debate, or panel-type program.” 

S. 1604 refers to “any news program, including news reports and 
news commentaries.” 

S. 1585 refers to “any regularly scheduled or bona fide newscast, 
news documentary, panel discussion, debate, or similar type program.” 

S. 1929 refers to “any news program, including news reports or news 
commentary.” 

The wording of S. 1585 seems to be the most all-inclusive although 
it does not specifically refer to a live pickup of a news event such as a 
political convention. 

All four of the proposed bills mention that the measure would 
apply only in cases where the format and production of the program 
are determined by the broadcasting station or the network in the case 
of a network program. 

S. 1585 goes further to say that the program must be 


* * * a newsworthy event and in no way designed to advance the cause of 
or discriminate against any candidate. 


S. 1604 and S. 1929 go an additional step further and say that— 


the candidate in no way initiated the recording or the broadcast shall not be 
deemed to be use of a broadcasting station within the meaning of this subsection. 

It is not clear to me just what this means. 

If initiate refers in part to a candidate providing the broadcasting 
station with motion picture films of himself or a recording of his voice 
making a “newsworthy” statement, this would affect the free flow of 
news inasmuch as most of the news material concerning candidates is 
supplied the news media by candidates or their representatives. The 
media, of course, then make the decision as to the newsworthy value 
of the news material submitted. 

I think that members of the committee would also agree that it 
would be against the public interest if a prohibition were made against 
Senators preparing newsworthy film clips through the Senate TV film 
facilities for shipment to the TV broadcasters in their respective 
States. This is a line of communication between the officeholder and 
citizenry which should be maintained whether an election happens 
to be in progress or not. 

In conclusion, Mr. Chairman, the Radio Television News Directors 
Association feels that some remedial action with regard to section 
315 be adopted prior to the national elections of 1960. 

Unless a clear-cut policy is enunciated in this matter, radio and 
television newsmen will be obliged to greatly restrict coverage by 
camera and tape recorder wherever a likelihood exists that a candi- 
date for some office, from dogcatcher to President, might visually or 
verbally appear on the scene. 
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Many witnesses before the committee have asked for some stopgap 
action with the idea in mind that section 315 could be repealed or 
drastically altered at some later time. 

Rather than take this conciliatory position, the Radio Television 
News Directors Association believes the best time to accomplish repeal 
or passage of an inclusive remedial bill such as Senator Hartke's S. 
1858, is now. 

We believe that passage of any stopgap measures which would 
only answer the objections raised in the Lar Daly case would be the 
very least expected by the American people. 

On behalf of our association, I wish to thank you for the oppor- 
tunity you have accorded us to testify on this subject of amendment 
to section 315 of the Communications Act. 

Senator Hartke. I want to thank you for your testimony. Let me 
ask you: You have a full understanding, of course, that if it is possible 
to give the stations a greater field of opportunity, that along with that 
opportunity would go the responsibility of continuing fair treatment 
or the next step would be a step aaa by the Congress in its 
overall effect to make their legislation more restrictive. 

Mr. Renicx. Yes, sir. 

Senator Harrke. I would hope the industry would understand this, 
but as far as you are concerned, you feel you can police your own 
difficulties, is that right ? 

Mr. Renicx. I think so, Mr. Chairman. I think the analogy might 
be comparing the television or radio broadcaster today in his com- 
munity, to the newspaper publisher. 

I think that when you place restrictions on the broadcaster, you 
are affecting the capability of that station to fully inform the people 
and to exercise in a given community the guidance which is so badly 
needed today. 

Senator Hartke. Some criticism which I have heard has been along 
the line that if these restrictions are lifted that some stations or 
individuals in control of stations might feel that it was their preroga- 
tive and their obligation to tell the people what is good for them and 
thereby promise the candidacy of one party or one particular 
individual. 

How would you meet that objection ? 

Mr. Lewis. I am John F. Lewis, chairman of the Freedom of Infor- 
mation Committee, RTNDA. 

I don’t know of an industry or a medium that is more sensitive to the 
public sentiment and I think that traditionally we are much more 
inclined to steer clear of just what you fear than the newspapers have 
been traditionally. Because the slightest complaint to the FCC can 
lead to all kinds of troubles. 

Some years ago I had occasion to do a newscast in which there was a 
comment made that some citizen of the city of Baltimore did not like. 
He happened to be a lawyer, he wrote the FCC and the net result was 
we spent several days appearing before the FCC when our license 
came up to answer this gentleman’s complaint. 

We were quite aware of the very sensitivity of our business. We 
rely on the goodwill of the public, and I think to avoid abuse, that 
sensitivity is the best protection. 
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Senator H[arrKe. Of course, I hope you realize that when you are 
also trying to avoid abuse that if this opportunity would avail itself 
for greater freedom of opportunity as far as exposure to candidates 
is concerned, that elections by their very nature are controversial and 
the mere fact that an issue or a candidate or the campaign became very 
controversial, I hope that would not lead you to restrict the nature 
of the coverage. 

Mr. Lewis. There I think you have to give the Devil his due a little 
bit in terms of the responsibility of newsmen. 

I think one thing this subcommittee might well make note of is that 
there has been a dramatic increase in station news operations 7 
responsibly trained newsmen doing the job. It has happened 1 
the past decade. Today I think you could go anywhere in this ¢ ane 
in terms of big television and radio operations on the local level as well 
as the network and find quite responsible—just as responsible as any 
newspaper or wire service—observers and commentators. 

Senator Harrke. You feel the time has come to give the industry an 
opportunity to demonstrate its responsibility ? 

Mr. Lewis. Very much so, and 1 would like to make one more point 
if I may, sir, and that is that we are enter ing really a new era in terms 
of coverage possibilities in the electronic “field ‘and to do this job 
adequately, we need a little bit of the freedom that we are asking in 
the amendments to 315. I cite particularly the case of Dr. Menerick. 

We have done what we feel to be an instructive and constructive 
type of job in our own station talking about local problems and it 
occurs to me if we were to analyze government as we plan to do, the 
city council of Baltimore City, the State legislature, just as networks 
have treated with the Congress, that we would be under the inter- 
pretations placed recently by the FCC, we would be a little hamstrung 
to go out and really cover, for instance, a sound-on interview as a 
physical part of this documentary with a member of the council on 
the operations of the council because it might be a campaign year and 
we would be in trouble. 

Senator Harrke. Any further comments? 

We thank you for your appearance here this morning. 

Mr. Renicx. Thank you, Mr. Chairman. 

Senator Harrxre. Edward W. Barrett will be the next witness, the 
dean of the School of Journalism, Columbia University. 


STATEMENT OF EDWARD W. BARRETT, DEAN, GRADUATE SCHOOL 
OF JOURNALISM, COLUMBIA UNIVERSITY 


Senator Hartke. We are very happy to have you with us this morn- 
ing and to have the intellectual side of this matter presented. 

Mr. Barrerr. Thank you for the flattery. 

Mr. Chairman, my statement will be brief because you have obvi- 
ously had abundant testimony from eminently qualified experts. 

In order to identify myself, I will say I spent most of my adult 
life in news and information work. In addition to early radio and 
magazine work, I have been a director of overseas operation for the 
Office of War Information, editorial director of Newsweek magazine, 
Assistant Secretary of State for Public Affairs, executive vice presi- 
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dent of Hill & Knowlton, Inc., and right now I am dean of the Grad- 
uate School of Journalism of Columbia University. 

I think I may be of some service if I emphasize, very briefly, six 
points: 

1. No slide rule or mathematical formula can effectively be applied 
to news broadcasts. A broadcaster could give precisely the same 
time to covering two candidates for the Senate, for example. Yet, 
if he were intent upon distortion, he could so select his quotations, 
his comments, and his television film shots as to lionize the one and 
slaughter the other. 

2. News broadcasts will not be true news vehicles unless the respon- 
sible broadcasters are given full freedom to select, edit, and transmit 
the news according to their best judgment of news value and fair 
play. The broadcasting industry generally has demonstrated the 
validity of this principle. Of course, there has been an occasional 
blatherskite who fa merchandized his prejudices in the guise of news, 
as opposed to those who have justifiably broadcast opinions clearly 
labeled as opinions. But, in general, while news broadcasting has 
we its faults, unfairness and bias have not been prominent among 
them. 

I am a bit inclined to agree, by the way, with Mr. Renick on what 
he said about the language. 

Therefore, all four of the bills (Holland, Allott, Thurmond, and 
Hartke) exempt news broadcasts and comparable programs, con- 
trolled programs, from equal time provisions which seems to me right 
in principle. 

3. The principle of affording equal time for presentations by 
serious contenders for public office has its merits, in my opinion. 
However, anyone like myself who has reported on the miscellaneous 
characters, including vegetarians, antivivisectionists, publicity seek- 
ers and downright crackpots who habitually seek public office, and 
particularly the Presidency, must recognize that a sensible limit 
should be put upon those who are eligible for time on our networks 
or stations. Therefore, a provision like that proposed in the Hartke 
bill before this committee seems to me to make sense. 

4. While personally agreeing with his sentiments, I did not hap- 
pen to applaud or throw my hat in the air over the President’s strong 
statement on the Lar Daly ruling of the FCC though it was infinitely 
more defensible, of course, than were telephoned “inquiries” from 
the White House as to how this or that case was progressing before 
some commission. 

I would hope that in the future Presidents and members of the 
executive branch of both parties would lean over backward to avoid 
any semblance of interference in any way with the proceedings of 
quasi-judicial bodies like the Federal Communications Commission. 
It seems to me that matters like the one before this committee should 
be exclusively matters between the Commission and Congress, with 
all proceedings handled openly and aboveboard. If our commis- 
sions are to be truly quasi-judicial, we should exert extraordinary 
efforts to make them so and keep them so. 

5. In the matter of libel, the solution seems simple to me. Stations 
should be held fully responsible for any libelous matter in news broad- 
casts or other programs the stations control. Political speakers and 
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not the stations should bear full responsibility for the content of po- 
litical broadcasts in which the station merely serves as a means of 
transmission with no reasonable opportunity for control of content. 

6. Obviously, broadcasting stations occupy a special position be- 
cause they are assigned public channels that are limited in number. 
This does not, however, justify censorship and other attempts at direct 
control of individual programs by government. I believe we would 
go a long way toward solving our radio and television problems if the 
Federal Communications Commission, with appropriate support from 
the Congress, should make known emphatically a simple principle. 
This is that license renewals would be affected, not by backdoor ap- 
proaches, but by (1) the consensus of responsible, disinterested local 
citizens as to whether the station had conducted its programs decently, 
fairly and with reasonably good taste; and (2) whether the station 
had given at least some modest fraction of its time—including prime 
evening time—to news and other public-service programing. 

In brief, Mr. Chairman, without pretending to be a judge of legis- 
lative draftsmanship, I would like to add my endorsement to the four 
bills before you, but particularly as to the principles in the Hartke 
bill. 

Senator Hartke. What you are saying in substance with regard to 
the FCC interpretation of the laws of Congress as in the Lar Daly 
case that you are not finding fault with the Commission as much as 
if it is possible that the law is wrong, we should correct the law, 
is that right ? 

Mr. Barretr. I don’t feel that I am enough of a lawyer to say 
whether the Commission was wrong or not, but I would say that the 
ultimate ruling whether occasioned by the Commission, itself, or by 
the law under which it was operating, was definitely wrong. And if 
there is any doubt about it, then the law should be clarified. 

Senator Harrxr. Even though the decision would be 100 percent 
wrong in its interpretation, you still uphold the right of the FCC to 
make a wrong decision; is that right ? 

Mr. Barrerr. Yes; surely. 

Senator Hartke. There are processes ? 

Mr. Barrerr. There are processes of government. Even though I 
think it is wrong, surely, as long as it is set up in that way. 

Senator Harrke. I think that is true. I don’t think that anyone, 
although we may be critical of the decisions made by the Federal 
Communications Commission, we certainly cannot criticize their right 
to make the decision. 

Mr. Barrerr. That is correct. 

Senator Harrxe. And if there is anything wrong, then it is up to 
us to correct it. 

With regard to the libel situation, I think you have stated that very 
clearly and it is a difference in this field and in the field of ordinary 
journalism for newspapers, is it not, where the control of material 
which is inserted is strictly within the hands of the newspapers? 

Mr. Barrerr. A newspaper is able to control every line that goes 
into it. A radio or television station is not when it gives time to 
political speeches, conventions, and the like. 

Senator Hartke. We certainly want to thank you for this concise 
and very accurate statement and for your taking your time to appear 
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here and give us your opinion of your particular experience and 
background. 

Mr. Barrerr. Thank you. 

Senator Harrxe. The next witness will be Mr. Tom Chauncey, 
KOOL, Phoenix, Ariz. 

Good morning, sir. We are very happy to have you with us this 
morning and to have an opportunity to have your views. 


STATEMENT OF TOM CHAUNCEY, PRESIDENT AND GENERAL MAN- 
AGER, KOOL RADIO-TELEVISION, INC., PHOENIX, ARIZ. 


Mr. Cuauncey. Mr. Chairman and members of the committee, my 
name is Tom Chauncey. I am president and general manager of 
KOOL and KOOL-TY, and part owner of KOOL and KOOL-TY, 
Phoenix, Ariz. I am also president, managing director, and part 
owner of KOLD and KOLD-TV, Tuc son, Ariz, 

I am here to support the H: tke bill, S. 1858. 

There is no issue more important to the full maturity of the broad- 
casting business, and the Nation’s political life. 

This is a matter of concern not only to broadcasters. It is a matter 
of concern to the public. Even competitive newspapers, who are 
interested in the public welfare, are almost unanimous in their posi- 
tion on the issue. 

I should like to submit some of the editorials published in the Ari- 
zona Republic and the Phoenix Gazette since the Lar Daly ruling and 
respect fully request that they be included in the record. 

Senator Harrxe. They will be made a part of the record by ref- 
erence. 

(The material referred to will be found in the official files of the 
committee. ) 

Mr. Cuavncey. I will try not to cover the same ground that has 
been covered by other witnesses. 

If the Federal Communications Commission was correct when it 
interpreted the Daly decision, it puts the matter squarely up to the 
Congress. And you, the distinguished Members of the Congress, are 
the individuals most directly affected by the FCC’s ruling. It will 
be your faces that will disappear from the television screens, unless 
the law is changed. You can easily relate this to what it will mean 
in your own States. 

To us, it simply means that a local or national newscaster cannot 
even use a film of a news special event when you, as candidates for 
public office, are involved—without knowing that we will be over- 
whelmed with demands for equal time on a similar newscast. 

There is a fundamental principle involved here. The next logical 
step, Mr. Chairman, is for some overzealous Government agency— 
to tell every newspaper in the country that it must give equal space 
to all candidates of any political party. 

Those of us who have the responsibility of seeing that political 
coverage is fair and objective speak more for the public than we do 
for ourselves. 

We could solve the problem simply. Scheduling only paid political 
broadcasts with no public service or news coverage of a political 
nature would eliminate the crackpots, the screwballs, and the candi- 
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dates from parties none of us ever heard of. But the public deserves 
something more. We have an obligation to do the best job we can 
of informing the people about personalities, issues, and facts. 

The Hartke bill will permit broadcasters to distinguish in the way 
every sensible citizen and journalist can now distinguish between 
candidates for office nominated by the Republican and Democratic 
Parties on the one hand and the candidates from fringe parties on 
the other. 

Thanks to the nature of Arizona’s people, we have not been plagued 
so far with the problem of obscure candidates. We come from an 
extremely sensible State made up of extremely sensible citizens. 

Up to now, we could give free time to the major candidates of the 
major parties. We did this in behalf of the public, which has a right 
to know. The time has come, Mr. Chairman, when broadcasters 
should be treated as adults, as responsible Americans. If the Hartke 
bill is approved by the Congress, as we believe that it should be, we 
in Arizona will make a specific contribution to an informed electorate. 
That electorate, then, will be able to make its decisions on the basis 
of what the people can see and hear for themselves. The very basis 
of our democracy lies in free elections by an informed electorate. 

The newspapers, magazines, and other printed media cannot do the 
job alone, no matter how fine a job they do. What section 315 of the 
Federal Communications Act does is to eliminate the complete, ob- 
jective, and fair reporting of any political campaign by a broadcasting 
station. 

I endorse the position taken by Dr. Frank Stanton, who, in my 
opinion, is America’s outstanding broadcaster. Broadcasters should 
have the same freedom to report “that the new spapers have today. 

Let me urge, Mr. Chairman, that the Congress take legisl: ative ac- 
tion without getting bogged down in the endless debate as to whether 
one solution might be better than another. 

The Hartke bill takes good care of the major problems we and the 
public face if section 315 and its present interpretations are allowed to 
stand unchallenged. S. 1858 would get rid of the Lar Daly decision 
forever. 

We now devote our time, energy, and effort to the fairest possible 
presentation of the news, of issues and facts on which the public can 
decide for itself. This is the least we can do to meet the obligation 
which we have accepted as broadcasters. 

Thank you for the opportunity of appearing before this committee. 

Senator Harrke. We certainly want to th: ink you, Mr. Chauncey, 
for those fine remarks, particularly the statement as to S. 1858. 

Do you recognize there is a difference between the presentation of 
political campaigns, for example, and the presentation of a fellow like 
Gene Autry ? 

Mr. Cuauncey. Yes, sir; I do. 

Senator Harrke. I say that knowing of your connection with Mr. 
Autry. 

Mr. Cuauncery. Yes, sir; Ido. We have regularly over the years 
during political campaigns presented both parties, given them free 
time, and not off-times, in prime times, and allowed them to speak for 
themselves. Under this new ruling I don’t believe we can do it. 

Senator Harrke. In other words, this will so restrict you that you 
feel you cannot really do justice to the public ? 
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Mr. Cuauncey. That is right, sir. 

Senator Harrke. Without some change in the law ? 

Mr. Cuauncry. We have letters in our files from the State chair- 
men of both major political parties, and each year of an election 
period commenting for giving them free time, and I think all of you 
now what it costs to have time on a television station. 

Senator Hartke. You are to be congratulated for your fine public 


service, and we want to thank you for “pre aring here. 
Mr. Paul Morency, WTIC, Hartford, Conn. 


STATEMENT OF PAUL W. MORENCY, PRESIDENT, THE TRAVELERS 
BROADCASTING SERVICE CORP., WTIC AM-FM-TV, HARTFOR 
CONN., READ BY PERCY RUSSELL, COUNSEL 


Mr. Russetx. My name is Percy Russell, and I am counsel for the 
Travelers Broadce asting Service Corp., of which Mr, Morency is pres- 
ident. Mr. Morency is not here, and I would like to present it, if I 
may. [Reading. | 

My name is Paul W. Morency. I am president of the Travelers 
Broadcasting Service Corp., licensee of WT'IC AM-FM-TYV at Hart- 
ford, Conn. I have been in the broadcasting industry since 1920. 

I am appearing in support of the Hartke bill, S. 1858. 

The Hartke bill would reverse the ruling of the Federal Communi- 
cations Commission in the Lar Daly case ‘by providing that appear- 
ances by legally qualified candidates on regularly scheduled or bona 
fide newscasts, news documentaries, p: inel discussions, debates, or 
similar type programs where the production of the program is under 
the exclusive control of the station or network shall not be deemed a 

“use” of the stations within the meaning of the bill. 

The bill contains the additional safeguard against discriminatory 
use of a station’s facilities by requiring a good faith determination 
by the licensee of the station that the appearance of the candidate 
is “a newsworthy event and in no way designed to advance the cause 
of or discriminate against any candidate.” 

The need for the reversal of the Lar Daly ruling is immediate and 
imperative in order to prevent a blackout during politics al campaigns 
of the appearance of candidates on news programs, panel discussions, 
and anilar type programs. In view of the number of candidates 
often running for the same office, broadcasters will not be able to 
permit any candidate to appear before their microphones or cameras 
on newscasts or similar programs if the stations are required to give 
equal time to all other candidates. 

In Hartford, there is an election of city council members every odd 
year. The city council consists of 9 members, and the 18 candidates 
receiving the highest number of votes then participate in the runoff on 
election day. On election day, the nine candidates receiving the most 
votes are elected the council. The candidates receiving the greatest 
number of votes among all of the candidates is declared elected mayor 
of Hartford. Thus, all persons running for the city council are candi- 
dates for the office of mayor and of course are opposed by each other 
candidate. 

In the last election in 1957, we had 36 candidates running for the 
city council. The Lar Daly ruling means that we cannot give any 
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exposure in a newscast during the election period to any of the 36 
candidates, many of whom are among the leading citizens of our com- 
munity. If we were to permit a single candidate for the city council 
to appear in a newscast on our radio, FM, or television stations, the 
present law would require us to give an equal opportunity to the other 
35 candidates to appear. Bearing in mind the overal! responsibilities 
of broadcast stations, this would be an impossible assignment. Thus, 
the electorate loses its right to see a candidate or hear his voice on 
newscasts and similar programs during the crucial period of election 
on matters vital to the community. This result is unjust to the can- 
didates and the citizens and inimicable to the best interests of every- 
one. This hamstrings two of the most important media of mass 
communications from performing their proper functions in informing 
and educating the people on the issues of the day. 

It is my belief that it is not enough to declare that the appearance 
of candidates on news programs, including news reports and news 
comments, is not a “use” of a broadcast station. The appearance of 
candidates on panel discussions, debates or similar type programs 
should also be held not to be a “use.” Panels and debates enable the 
viewer or listener best to obtain informal judgments as to the 
strengths and weaknesses of candidates. Such presentations have 
long proved to be the most accurate method for an electorate to select 
the person best qualified for office. I think that the language con- 
tained in subsection (e) of the Hartke bill is adequate to protect the 
candidates from any alleged improper discrimination by a broad- 
casting station. 

The Hartke bill also contains language defining those persons who 
are legally qualified candidates for nomination, or for the office, of 
the President or Vice President of the United States. The large num- 
ber of candidates for President in 1956, 18 in number, demonstrates the 
need for defining in the Communications Act who is entitled to equal 
use of broadcast stations’ facilities. Although there may be some rea- 
sonable difference of opinion as to the exact percentage of votes or 
signatures on petitions which candidates must receive in order to 
be declared legally qualified, it is my opinion that the problems created 
by multiple or splinter candidates for the office of President or Vice 
President require the type of treatment given them by the Hartke bill. 

Since the licensee has no power of censorship of material broadcast 
by legally qualified candidates, the Hartke bill exempts broadcast li- 
censees from civil or criminal suits based upon any defamatory or 
libelous statements made by legally qualified candidates for public 
office under the provisions of the bill. The question of liability for the 
broadcasting of defamatory statements by political candidates, whose 
presentations may not be censored by licensees, has long vexed broad- 
casting stations. Since there is no power of censorship, it would seem 
clear that there should be no station liability for defamatory state- 
ments. I therefore approve of the principle of the Hartke bill in this 
respect, although I recognize that this question may soon be decided 
by the Supreme Court of the United States in the North Dakota case. 

Senator Harrxe. Mr. Joseph A. Schafer, Philadelphia, Pa. 

We are very happy to have you with us this morning and to have 
an opportunity to hear your testimony. 
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STATEMENT OF JOSEPH A. SCHAFER, PHILADELPHIA, PA. 


Mr. Scuarer. Mr. Chairman, my name is Joseph A. Schafer, of 
Philadelphia, Pa. Thank you very much for permitting me to appear 
before this committee to expound on the principles of equal time. I 
would like to read this statement for the record. 

The principle of “equal time” in connection with political broad- 
casts, as provided for in the Communications Act of 1934, must be 
preserved if we are to practice “democracy” in our National, State 
and local politics. 

Furthermore, the principle must be extended beyond radio and 
television to provide for equal space in our newspapers, which are an 
important means of communication during political campaigns. The 
newspapers reach the great mass of citizens and greatly influence 
them in regard to voting for particular candidates or parties. 

As a recent candidate for the Republican nomination for mayor 
of Philadelphia in the primary election on May 19, 1959, I can testify 
to the desirability of continuing the requirement that radio and tele- 
vision stations must accord equal time to all political candidates, 
There is no doubt in my mind that otherwise I would not have received 
as much time as I did on the air during the recent campaign. Because 
of such provisions I am satisfied that I received fair treatment by 
radio and television stations. 

On March 4, 1959, when my opponent, Harold E. Stassen, former 
Governor of Minnesota and also Presidential adviser, accepted the 
invitation of the Republican organization in Philadelphia to be their 
candidate for mayor, which proceeding was broadcast, I contacted 
the radio and television stations to ask for similar recognition as a 
candidate who filed nomination papers March 2, 1959. ‘The stations 
willingly consented to give me coverage on the air. However, at one 
station it was impressed upon me that while they would let me have 
time on the air as a matter of fair coverage of political news, they did 
not want to hear me mention “equal time.” 

Stassen was not a city, State, or National official, although he had 
been in the past. A third candidate for the office of mayor was Ralph 
C. Marrone, a Republican committeeman who was not very active dur- 
ing the campaign. 

It is my opinion that radio and television stations would not vol- 
untarily give equal time to all political candidates during election cam- 
paigns unless they would be compelled to. It would be necessary to 
depend upon their decision whether a particular news item merits 
time on the air, and that would leave too much to their discretion. 
There would be no assurance that any coverage could be obtained if 
the decision is left to them. Officials of the stations might prefer a 
certain candidate and give him generous time on the air and not give 
similar treatment to other deserving candidates. In the latter case 
it would be impossible to get all the news to the public. In effect, the 
stations and their broadcasters would be in a position to influence 
voters in favor of their friend. 

During the May primary campaign news stories concerning me and 
my program were virtually blacked out in the two main daily Phila- 
delphia newspapers, the Bulletin and the Inquirer. Only once in 
each daily newspaper did my name appear in the headlines, and never 
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on pagel. In the few times my name was mentioned I received mostly 
two skimpy paragraphs, and one of six brief paragraphs. On the 
other hand, Stassen appeared in the headlines, mostly on page 1, with 
lengthy stories day after day. Because Stassen was receiving almost 
daily news coverage in the Bulletin and the Inquirer and I was 
awarded only an occasional little bit of news, many complaints came 
to our headquarters about people being under the impression that 
Stassen was the only candidate for the office of mayor. 

In an editorial the day before the primary, the Inquirer stated : 

Republicans and Democrats have a choice in voting for candidates for many 
offices in tomorrow’s election. They should exercise their choice. They should 
shake off the apathy that tends to grip them in off-year primaries, pick the men 
and women they are convinced are the best qualified and give them support 
where it counts: in the election returns. Be sure to vote tomorrow. Predictions 
that only 30 percent of the city’s eligible voters are expected to cast ballots are 
a travesty of the American right to vote and must be proved incorrect. 

Political writers in the daily papers at election time wrote— 
that voting was expected to be unusually light—because of the lack of spirited 
contests for mayor and other officers, which give the organization slates free 
sailing and assured nominations. Mayor Richardson Dilworth is unopposed for 
the Democratic nomination, while Harold E. Stassen, choice of the GOP leader- 
ship, will easily capture the Republican mayoralty nomination. Stassen has 
what is described as “token opposition” from two independents, Joseph A. Schafer 
and Ralph C. Marrone. 

Editorially, the newspapers condemn the apathy of the voters at 
election time, but they fail to properly enlighten the public concern- 
ing the candidates and their programs so that the citizens will be 
interested. But in news stories they discourage voters who certainly 
might have voted if they had known the facts, but they will not go to 
the polls when they are told there is no contest and that there are no 
issues, and in effect that it will be an easy victory for the organization. 
If there is anything that tells the people not to bother to vote, that’s it. 

My original plan was to get out about 25 percent of the independent 
Republican vote in order to match the usual Republican organization 
vote. The final vote total shows that only 20 percent of the Republi- 
cans voted in the primary and only 25 percent of the Democrats, a very 
poor turnout. Four years ago in the primary election when there 
were three candidates for mayor and full publicity was given to the 
campaigns by the newspapers the total vote was 31 percent for the 
Republicans. In my opinion, the daily city newspapers were largely 
responsible for the poor turnout of voters in the recent primary be- 
cause of the fact that they failed to give adequate coverage to the 
candidates during the campaign. I had been confident that at least a 
quarter of the 80 percent who did not come out to vote would have done 
so if the full story had been presented to the public. 

The result is that only 14 percent of the registered Republicans 
actually nominated Stassen, while 6 percent were for Schafer-Marrone. 
Out of an average of 259 registered Republicans per division (1,599 
in all), only 52 voted in the primary, 36 being for Stassen and 16 for 
Schafer-Marrone. It would have needed only 20 additional votes per 
division to match Stassen’s low vote. 

In northeast Philadelphia, excluding 11 “controlled” divisions, 
Stassen received only 63 percent of the vote and Schafer-Marrone 37 
percent, which is for 344 divisions in the Fifth Congressional District. 
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In northwest Philadelphia, embracing the Sixth Congressional Dis- 
trict, Stassen received 61 percent of the vote and Schafer-Marrone 39 
percent, which is for 277 “uncontrolled” divisions. 

In 1,500 “uncontrolled” divisions in the city, Stassen received 70 
percent of the vote and Schafer-Marrone 30 percent. In many di- 
visions Stassen received less than half of the Republican vote, and 
that is so even though the daily newspapers did not give adequate 
coverage to his two opponents. 

In the controlled divisions, a mere 99 out of 1,599, Stassen received 
93 percent of the vote and Schafer-Marrone 7 percent. In “con- 
trolied” divisions the organization usually is guaranteed 90 percent 
of the vote because the voters vote blindly or illegal assistance is 
given them. 

Special mention must be given the Germantown Courier, a week- 
ly newspaper in northwest Philadelphia, for its issue of May 14, 1959. 
In that issue Stassen received two headline articles, two pictures, a 
special writeup in the editor’s column, and a listing in another article 
concerning a meeting, in all 183 lines devoted to Stassen, who did 
not pay a dime for advertising space. I received absolutely no men- 
tion in that newspaper although I had told the editor that I was 
running for a paid 3-column 6-inch advertisement in conjunction 
with a news story for the same issue. The ad was placed at the bot- 
tom of page 27, next to the last page, with the help wanted and other 
classified advertising, which I consider practically worthless for get- 
ting to the public. 

I consider such treatment the height of unfair dealing with the 
candidate as well as the voters whose views as to the choice of candi- 
date may not conform to the Courier. Yet an editorial in the same 
issue warns against multiparty politics unless we protect the tradition 
of the open primary and the two-party system. The Courier was a 
great help in making this primary a closed one by disseminating only 
news about candidate Stassen. 

On the other hand, special commendation should be given the 
Times newspaper in northeast Philadelphia, which displayed at the 
top of page 1 of its May 14th issue the complete answers given by 
six candidates—three for mayor and three for council—to several 
questions that had been previously published. The generous space 
given by the Times to the answers, side by side, should be copied by 
all newspapers in future elections. In that manner the voters can 
decide for themselves which candidates they wish to vote for after 
they have studied the several messages. 

It is apparent, therefore, that equal time must continue to be 
the rule in the case of radio and television broadcasts. It would not 
be possible to decide just what news should be allowed and what not 
allowed if there are any restrictions in the provisions. There is no 
reason why stations and broadcasters cannot work out some kind of 
a program that would include all candidates on an equitable basis 
within the time that can be allotted to political news features. Per- 
haps special programs devoted to political purposes could be ar- 
ranged for participation by all candidates. 

It is also very desirable that newspapers be included in the pro- 
visions by which equal space could be given to all candidates in that 
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field of communication. Newspapers should not be permitted to de- 
cide for themselves what candidate they favor and thus influence the 
vote. Instead, they should leave the decision to the voters after 
they have given adequ: ite coverage to proper news stories about all 
the candidates. It is possible for newspapers to run special feature 
pages during election campaigns to disseminate all the political news 
and thus present all the facts to the voters. 

That is the end of my statement. And, Mr. Chairman, in con- 
junction with the frustr: ation our committee had during the campaign 
because of this erratic coverage, I would like to read into the record 
a letter to editors which was written by my campaign manager, 
Ralph E. Mitkosky, who is the publisher of the Kensington Guide, 
a weekly. 

Editorial pages and political columns of newspapers are constantly decrying 
the “machine-run” politics which exists in all levels of government, due in part 
to the apathy of the public. Indeed, most newspapers favor one political party 
over another in their editorial policy. Yet, they are pledged to give coverage 
to all political parties. 

How can newspapers, particularly in this city, hope to promote good gov- 
ernment, a true two-party system, and a right of a candidate to be heard by 
the people, when they purposely put a blackout on the news? What makes a 
newsworthy story? Does it have to be about a candidate who is backed by 
the local ‘‘bosses,”’ is connected politically with the owners of the newspaper, 
or who purchases advertising space? If a man has filed as a candidate in an 
election, whether it is a primary or general election, does he not deserve some 
recognition by the press? If the press wishes to keep the public informed, to 
fight against apathy, as to eight candidates who stand on their own feet, why 
does it ignore them? Why does it not take the trouble to investigate the 
candidate? 

Now, Mr. Chairman, I would like to say that, for the enlighten- 
ment of the committee, the Times newspaper, which I referred to, 
used the top of its May 14 issue with a spread across the top, “Can- 
didates Present Frank Replies to Tomorrow’s Questions,” with six 
answers by the individuals, side by side, so that the voters themselves 
could read what the candidate stood for and whether or not they 
agreed with those views. 

Now, I would also like to show the committee the treatment given 
political news by the Germantown Courier in its'‘May 14 issue. At 
the top of the page we have a picture of Stassen addressing a meeting. 
We have a large story with Stassen in the headline below it. We 
have then, alongside of it, a town meeting which had been se heduled, 
in which Stassen is listed as one of the members of the panel. How- 
ever, my name did not appear, although I was also there. 

Then, one page 2, there is another small story about Stassen speak- 
ing at an installation. Then we have a section in the editor’s column 
which takes up considerable space, all devoted to Stassen, my 
opponent. 

Then we have on page 22 another picture story of Stassen shaking 
hands with other political candidates. And then we have also on 
that page a picture of Democratic candidates running for office: 

On page 18 we have a picture of Mayor Dilworth, who also is a 
andidate for the office of mayor, although he had no opposition in 
the primary. 

Now, then, going back, we find that on page 4 they ran an ad- 
vertisement for one of the council candidates. On page 6 they ran 
another advertisement for a councilman candidate. On page 19 they 
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ran another ad for a councilman candidate, and a second one below 
for still another councilman candidate. 

Then we turn all the way to page 27, where we have the advertise- 
ment for Joseph A. Schafer, the candidate for mayor. At the bottom 
of this page, with all the ads and a picture story, movie picture 
story. 

Now, that is the position given to the advertisement for a candidate 
for mayor in a city of 2 million people, as though that should be 
relegated to the back page. I think that treatment is insulting. I 
think it is just as insulting to read in some of these papers, newspapers, 
what they call some of the political candidates. They have been re- 
ferred to right here as “hacks” and “crackpots.” I would like to read 
just one sentence from an Inquirer editorial of June 2, which says: 


It doesn’t take much power of imagination to visualize how would-be politi- 
cians of the crackpot variety could take advantage of the ruling. 


Then also in that same editorial, at the bottom, where it says: 


Radio and TV audiences want bona fide news coverage, not free and unjustified 
publicity for political hacks. 

That is the end of the quotation from that editorial. 

Now, these terms are degrading and insulting to any candidates 
wishing to run for office, and in my particular case, at a cost of $5,000 
for this campaign, where my opponent, Stassen, paid only $123 for 
the campaign, and the other third runner during the campaign men- 
tioned that he was given only $100 to run for the office, I say that these 
things should be considered a little more carefully. 

If there are to be elimination of crackpots and political hacks, I 
think it should be done in the State laws, where they provide how 
the election machinery is set up, which candidates should become 
qualified. That is where we can eliminate political hacks or crack- 
pots. But once they are legally qualified, they are entitled to their 
say, whether it is over radio or television, or whether it is in the 
newspapers. 

Now, with respect to the newspapers, I will just show you a batch 
of newspaper stories, mostly all of which are about my opponent, 
Harold Stassen, with big feature headlines on page 1 in many cases. 

And as far as Schafer 1s concerned, there are a measley few writeups 
in those papers, so insignificant that out of the 2 million people in 
Philadelphia, I wonder what small percentage would be aware of the 
fact; that Stassen had an opponent who was qualified to operate the 
city of Philadelphia the way it should be operated, instead of under 
the control of political machines. 

In one of these which I have here is a tremendous long story about 
Stassen’s acceptance and at the bottom of the story continued on an- 
other page, I did actually receive two little paragraphs at the very 
end. should be very grateful for that little bit of skimpy news 
permitted his opponent. 

These are the things which we have to take into consideration and 
if there is no provision for equal time, we can expect the same thing 
in radio and television. And that is so because here is the example 
from the newspapers which are not required to give equal space. Yet 
they continually expound the theory of a free press. 

Now is a free press one that excludes a certain candidate and his 
campaign material? I don’t think they are exercising their duty in 
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upholding a free press under those conditions. And we might have 
the same difficulty with radio and television, unless there are safe- 
yam right in the law to protect candidates running for important 
offices. 

I say the office of mayor of Philadelphia is extremely important 
to the people of Philadelphia. The way they live and the way they 
have to pay tax. 

Now during the campaign we amassed considerable writeups and 
releases to the newspaper all during the campaign. I do have some 
extra copies of some of these releases which I would like to turn ever 
to the committee for their appraisal as to whether they constituted 
proper news. 

Senator Harrkxe. They will be incorporated by reference in the 
hearings of the committee at this time. 

(The information referred to may be found in the files of the com- 
mittee. ) 

Senator Harrxe. I think possibly your criticism is directed to a 
great extent to the newspapers and as I understand you are merely 
saying that although you did receive fair time that you feel this might 
be possibly extended over to the radio and television field. 

Mr. Scuarer. I am certain it will be. 

Senator Harrxe. Thank you for appearing here, Mr. Schafer. 

We have some statements here to be submitted for the record. The 
statement of Robert B. McConnell, who is from station WISH-TYV, 
Indianapolis, Ind., and the statement of John B. Johnson, who is from 
WWNY, Watertown, and WMSA, Massena; and WCNY, Water- 
town-Carthage; and also editor and publisher of the Watertown Daily 
Times, Watertown. 

(The statements referred to are as follows:) 


STATEMENT OF ROBERT B. MCCONNELL, VICE PRESIDENT AND GENERAL MANAGER, 
WISH anpD WISH-TYV, INDIANAPOLIS, IND. 


My name is Robert B. McConnell. I am vice president and general manager 
of WISH and WISH-TYV in Indianapolis, Ind. I have been in the broad- 
casting business since 1941. WISH and WISH-TV cover an area in which 
more than 2 million people reside. Almost one-half of those individuals live in 
Marion County or the counties immediatley adjacent thereto. Marion County 
is the home county of Indianapolis. 

I have asked to appear before this committee today in order to support Sen- 
ate bill 1858, otherwise known known as the Fair Political Broadcasting Act 
of 1959. I believe that this bill should be passed in order to alleviate a very 
difficult situation, faced by broadcasters in the coverage of news and public 
affairs programs. Senate bill 1858 seeks to correct problems in three major 
areas. 

The first of these concerns broadcasts dealing with candidates for the Presi- 
dency and Vice Presidency of the United States. Since most of these broad- 
casts are necessarily originated by the major networks, I feel that it is neither 
necessary nor appropriate for me to repeat the views of CBS, expressed by Dr. 
Frank Stanton, who appeared before this committee a few days ago. 

I am wholly in accord with the views Dr. Stanton expressed. I think it should 
be clear that if the networks are unable to cover the presidential and vice 
presidential campaigns adequately, stations, such as ours, will be unable to 
present this kind of coverage to our local viewers. 

I would like to direct my comments today to the problems faced by local 
stations in light of the Lar Daly decision by the Commission. I would like to 
cite a problem which has faced our station in Indianapolis, which I believe will 
illustrate to the committee the difficulties which we encounter today in doing 
a complete coverage of news during a political campaign. 
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On February 9 of this year the incumbent mayor of. Indianapolis, Charles 
Boswell, announced that he was a candidate for reelection on the Democratic 
ticket. In Indiana, candidates compete in a primary election for the right to 
represent their party in the general election. Mayor Boswell was one of our 
individuals who filed his candidacy on the Democratic ticket. His opponents 
consisted of two well-known individuals who had long been active in politics 
and one who was a political unknown. 

This latter gentleman filed for the office of mayor on March 19—the first time 
he ever filed for public office—and on March 27 notified our radio and television 
stations that, under section 315 of the Communications Act, he expected equal 
time to that granted any other Democratic candidate on our newscasts. 

On April 6 he notified us that he expected approximately 20 seconds of time, 
to which he felt he was entitled under section 315, because we had broadcast 
on our newscast an item about one candidate regarding a $1,200 slating fee 
required by the Marion County Democratie Slating Committee. 

I would like to point out that we did not carry either a picture or the voice 
of this candidate, but the item itself was included in our newscast because we 
believed it to be newsworthy. A few days later the claimant notified us that 
he was withdrawing his request because he understood, from talking with bis 
attorney, that there was no basis for the request, since we had carried neither 
the picture nor the voice of the candidate. 

However, we believe that this illustrates the kind of pressure under which 
we must live during a political campaign. It is also interesting to note that 
the incumbent mayor, Charles Boswell, was nominated during the primary with 
a total of 20,998 votes, while the claimant for equal time received 153 votes. 
One of the other two candidates received 9,341 and the other, who withdrew 
his name the day before election, received 618. 

I feel that, under the Lar Daly ruling, it is impossible for us to do an adequate 
and complete job of covering the news, particularly when we are prevented from 
covering the activities of public officials, such as the city’s mayor, no matter 
how newsworthy or important they may be. Our incumbent mayor declared 
himself a candidate on the Democratic ticket in February of this year. Since 
he was successful in the primary election which was held on May 5, we actually 
must black out news coverage of his activities until the general election is held 
on November 3 of this year. The only alternative we have to blacking out is 
that of being prepared to offer his opponents equal time on our newscasts to 
any appearances the mayor may make. 

In addition to restricting the mayor's appearances on our newscasts, his 
being a candidate for reelection has also affected two other programs regularly 
broadcast by the station. At the time Mayor Boswell declared his candidacy, 
we eliminated a regular weekly appearance in which he reported to the people 
of Indianapolis the activities of the mayor's office. 

Also, we have telecast a regular program over our facilities since 1954, titled 
“This Is Your City.” This program features various city officials who explain 
the activities of their departments in order that the public will have a better 
understanding of the operation of our city’s government. This spring it was 
necessary to restrict this program to only those city department heads who are 
not candidates for reelection in November. This, of course, means that certain 
departments cannot appear on the program this year, although their activities 
may be quite newsworthy and important. 

A further illustration of the difficulty imposed on our news operation can be 
shown by our recent coverage in connection with the Indianapolis annual 500- 
mile race. Each year, thousands of people visit Indianapolis to attend this event, 
which is held on May 30. A number of activities are held for the guests of the 
city, immediately preceding the race. Included in those activities are the Gov- 
ernor’s reception, at which prominent people are received and entertained by 
our Governor, and the mayor’s breakfast, at which best wishes of the city are 
extended by our mayor. 

This year, we were forced to black out coverage of the mayor’s breakfast, 
an event covered in previous years, although it was an affair attended by a ca- 
pacity crowd, with a long waiting list of persons wanting tickets. To have 
covered this breakfast would have put us in the position of having to supply 
equal time to our mayor’s opponents in the November election. 

I believe that it is impossible to do a good job of news reporting under such 
restrictions and we do not believe that the activities of public officials, such as a 
city’s mayor, a Senator or a Congressman can be blacked out for almost a year 
without omitting news that should be reported. 
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I am happy to say that the press in our community has supported our posi- 
tion. They also recognize the need for the revision of section 315 and have 
printed editorial comments to that effect. So that we be given complete free- 
dom to cover news which, in our opinion, constitutes good reporting and coverage, 
I urge that the committee take favorable action on Senate bill 1858. 





STATEMENT OF JOHN B. JOHNSON, EpITOR AND PUBLISHER OF THE WATERTOWN 
DAILY TIMES, OWNER OF WCNY-TV, WATERTOWN-CARTHAGE, AND RADIO STA- 
TIONS WWNY, WATERTOWN, AND WMSA, MASSENA, N.Y. 


Mr. Chairman, members of the committee, my name is John B. Johnson. Iam 
editor and publisher of the Watertown Daily Times, Watertown, N.Y. I am 
also owner of television station WCNY, Watertown-Carthage. I also own two 
radic stations, WWNY, Watertown, and WMSA, Massena. 

As a newspaper editor writing daily, I support the Hartke bill to make clear 
what should be considered fair and equal time for candidates to public office. 
When the Lar Daly case was decided by the Federal Communications Com- 
mission in February, I was a newspaper editor who protested editorially that 
news coverage of the Chicago mayoralty campaign did not require that Daly 
have equal time to that of the incumbent mayor of Chicago. 

Last week the Commission stated once again that all candidates for public 
office had a right to equal broadcast time, even in news coverage. Again as an 
editor I protested. Some of my opinion was naturally based on my genuine 
belief that such an equal time ruling with respect to television and apparently 
radio news coverage would make impossible the task of news evaluation and 
discretion with respect to broadcasting. If equal time were required in accord- 
ance with the present rule, broadcasters would be forced to pass up a number 
of newsworthy situations involving Senator Pastore who, interestingly enough, 
might be worthy of some notice on St. Patrick’s day, his birthday. 

Senator Pastore has received merited recognition in New England colleges 
in the form of honorary degrees. But in 1965 it would be required of broad- 
casters that they do some severe editing at degree-granting ceremonies lest Sen- 
utor Pastore appear in a news broadcast of a college ceremony. 

Senator Monroney, significantly a most newsworthy member of this Senate, 
who for 5 years was a political writer of the Oklahoma News in Oklahoma City, 
might find himself edited off the air because some unknown candidate of an 
unknown party might demand of the television station and the radio station 
equal time. 

How often do we hear the comments of Senator Monroney on some incident 
of national or international significance? I would hate te run a newspaper in 
which it was necessary to eliminate Senator Monroney’s name unless I gave 
equal prominence to the comments of someone who might think of himself as a 
candidate for his senatorial seat. 

Senator Thurmond would fare poorly on television and radio if the broad- 
east stations were required to give equal time to those who might think of 
themselves as candidates for his seat. Senator Thurmond is a brigadier gen- 
eral in the Army Reserve. He is the past national president of the Reserve 
Officers Association. On one occasion in my home community he was the prin- 
cipal of a radio broadcast, as well as the principal subject of local news in our 
newspaper. He was the speaker of the State Reserve Officers Association 
banquet. He was most newsworthy, but for treating him fairly in the news- 
paper and on the radio should it be necessary that equal time be given to some 
opponent ? 

Senator McGee, professor of American history, with an illustrious career as a 
teacher, would be barred by some hesitant news editors from a historical tele 
vision program in Wyoming in which he might be called upon to discuss the 
history of this Nation and the events when Wyoming was admitted to the 
Union. This because at the time he was a candidate for reelection, and there 
were others who might claim equal time, without equal ability on the subject of 
American history. 

Senator Hartke, author of this bill, father of five children, might find himself 
named the Father of the Year, but the television and radio audience might not 
learn of this except through their newspapers because some ambitious political 
adversary, with no party backing might want equal time of radio or television, 
were to note this achievement. 
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A trustee of Rutgers University, does Senator Case’s appearance in the aca- 
demic procession of last week’s graduation ceremonies come under the heading 
of political news with respect to television and radio? 

Senator Norris Cotton of New Hampshire was the secretary to the famous 
George H. Moses of New Hampshire, who is still recalled prominently from 
time to time in New Hampshire. Should Senator Cotton not be interviewed on 
television or radio with respect to his Moses recollections? As a newspaper- 
man, at the appropriate occasion I would think this would make an excellent 
kind of news presentation and would be happy to present this in the news col- 
umns of the newspaper, but not on television or radio where I might be subject 
to equal time regulations. 

Senator Hugh Scott of Pennsylvania has had a fascinating career, perhaps 
the most colorful part of it during World War II in the Merchant Marine and 
in the Navy. Earlier this month we celebrated the 15th anniversary of the 
landings on the Normandy beachhead. How appropriate in connection with 
those celebrations it would have been to note Senator Scott’s role. Yet the 
broadcaster would seriously question the wisdom of involving Senator Scott 
in such a broadcast for fear of having to give equal time to some opponent. 

These many examples involve only the members of this committee. Think of 
all the Senators who are not members of this committee, each with a distin- 
guishing chapter in his career, that chapter not being political to the slightest 
degree. There are Congressmen, 436 of them, 50 governors, State legislators in 
the thousands, mayors and councilmen, all of whom participate significantly in 
nonpolitical news events. How can a competent news editor properly treat 
news if he has to eliminate from the broadcast the most significant person 
participating in it? That he must be prepared to do, however, unless the Hartke 
bill becomes law. 

Thank you. 


Senator Hartke. At the request of Mr. James A. Byron, who is 
national president of Sigma Delta Chi, we will incorporate by refer- 
ence in this particular hearing the publication “Journalism by Slide 
Rule,” by Mr. Frank Stanton. 

(The document referred to is in the official files of the committee.) 

Senator Harrke. That completes the list of witnesses scheduled to 
be heard this morning. The subcommittee will recess until tomorrow 
morning, at 10 a.m., or until the call of the chairman. 

(Whereupon, at 11:25 a.m., the subcommittee recessed to reconvene 
at the call of the subcommittee chairman. ) 


_ a 
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THURSDAY, JUNE 25, 1959 


U.S. SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
SUBCOMMITTEE ON COMMUNICATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10 a.m., in room 
5110, Senate Office Building, the Honorable Strom Thurmond 
presiding. 

Present : Senators Thurmond and Hartke. 

Senator TuHurmonp. The subcommittee will come to order. 
Before we begin this morning, on behalf of the subcommittee I 
want to extend our deepest sympathy to our able counsel, Mr. Nick 
Zapple, who has just lost his mother. He has just returned from her 
funeral and we all sympathize with him, knowing the experience he is 
now going through. 

Our first witness this morning is the distinguished Senator from 
New York. We are delighted to have with us Senator Keating. We 
will be glad to hear from you at this time, Senator. 


STATEMENT OF HON. KENNETH B. KEATING, A U.S. SENATOR FROM 
THE STATE OF NEW YORK 


Seantor Keating. Thank you, Mr. Chairman and Senator Hartke. 

I appreciate the opportunity to appear here and present my com- 
ments on the amendment to section 315 of the Communications Act. 
The ruling by the Federal Communications Commission in the Lar 
Daly case, which in effect required television stations to give equal 
time to all minority political candidates on news shows has given 
these hearings the greatest importance. 

Let me state emphatically at the outset that I do not think the 
Commission’s ruling was in accordance either with the language of 
the State or its legislative history. It is a classic case of logic gone 
wild, and while I do not dispute the Commission’s right to hand down 
such a decision, I do think it is incumbent upon Congress to bring 
order out of the potential chaos the ruling has created. 

Therefore, I want to commend this committee for its promptness in 
scheduling these hearings—hearings which may well hold in balance 
the whole future of the coverage of political activities by broadcast 
journalism. 

I want also to commend the various representatives of the radio 
and broadcasting industries who have so vigorously protested the Lar 
Daly ruling and who have so effectively presented their case to the 
people and to this committee. I might note in this connection, that 
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I am somewhat familiar with the running fight radio and tele- 
vision have carried on over the years against section 315. I believe 
many of the criticisms which have been leveled against this provision 
are justified, although as I shall indicate later, I am skeptical about 
the sagacity of attempting in one fell swoop to correct more than the 
problem of equal time on newscasts at this time. 

Mr. Chairman, I want also to commend the various sponsors of 
measures to amend section 315. Some of these proposals are quite 
ambitious and broad in scope. Each represents a sincere attempt to 
find solutions to the various kinks which have arisen regarding this 
statute. I must say that it takes courage for a legislator to attempt 
to phrase language which will ameliorate all the shorte omings which 
have been found in this particular law. 

Above all, I believe this committee recognizes better than anyone 
else the difficulty of legislating in a field so closely related to our 
sacred freedom of the press. There are clear dangers in attempting 

too much regulation of the broadcast media. Broadly speaking, con- 
trols should be utilized solely to avoid chaos and confusion in the 
field, although some attention must be given to insuring fair play. 

In this connection, Mr. Chairman, I may say that I ‘have the utmost 
confidence in the ability of these mass media to police themselves and 
to operate their stations and networks in a manner which will insure 
justice and fair play to all concerned. They are, of course, closely 
attuned to the interests and desires of the public, and I believe we 
can repose great confidence in the public sense of fairness to require 
redress if stations abuse the powers they possess. 

All of us in public life—and indeed all who are concerned with 
raising the standards of public service—applaud the tremendous pro- 
gress ‘which has been made in recent years by radio and television 
covering political activities. Great strides have been made by broad- 

cast journalism to utilize its distinctive capabilities to report directly 
and dramatically news of political pene to the electorate. 

Certainly, in their coverage of election events radio and television 
have demonstrated their unique power to illuminate insincerity or 
lack of candor on the part of candidates. And on the other side of 
the coin, radio and television have permitted candidates to demon- 
strate their outstanding qualifications through these unique media. 

In the long run, the American people will be the winners if broad- 
cast reper continues its expansion and progress. For a better 
informed electorate will be able to act more wisely and will be able 
to vote with greater success if it has had an opportunity to view and 
hear the major candidates for whom it has to cast its ballots. Thus, 
in the end, by expanded coverage of political activities, we will have 
a more fully informed voting populace, which is certainly an essential] 
to optimum operation of our democratic system. 

Howeer, I am firmly convinced that all this progress will come to 
a screeching halt if the Lar Daly ruling is allowed to stand. There 
is no question that if it remains untouched into the 1960 campaigns 
the result will be a complete blackout of coverage by both networks 
and stations. Since, under the Daly edict just “about anyone could 
qualify as a presidential candidate of some party or other, stations 
would undoubtedly have to avoid covering the Republican and Demo- 
cratic candidates for fear of exposing themselves to a completely 
unmanageable avalanche of splinter party aspirants. 
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The furor which has resulted from the FCC ruling may actually 
be a blessing in disguise. The ruling has brought out into the open 
the question of equal time, which has plagued both radio-television 
people and political parties for some time. | 

There is considerable evidence that this provision has in many 
instances resulted in a curbing of radio and television coverage of 
political events. For example, in New York City we generally have 
candidates of Democratic, Republican, and, normally, the Liberal 
Parties, and then we often have candidates of various minor groups, 
who poll anywhere from 20,000 to 50,000 votes out of a total vote of 
upward of 2 million. Faced with the virtually impossible tasks of 
providing equal time for these minor nominees, the average station 
has often limited its coverage of the campaign, thus depriving the 
public of the opportunity to hear and see the major candidates. 

Thus, in some situations the equal time provision has had a restric- 
tive influence on political campaign coverage. 

Of course, in theory, a man or party seeking public office in America 
is entitled to have an equal opportunity with opponents to make their 
views known. That is an essential ingredient of our national code 
of fair play and equal justice. 

If one candidate employs air time for the direct purpose of getting 
votes, his opponent or opponents should not suffer because he or 
they are denied a chance to be heard. 

But this presumptive principle of equal opportunity should not be 
broadened to the point where it covers the presentation of news that is 
news for its own sake. It should not be extended to cover air or tele- 
vision time which is not devoted to exhortations for votes to benefit 
a nominee or his party. 

This, I think, is the principal and initial task to which the committee 
should devote its attention. In order to overcome the effects of the 
Daly ruling, we need on the statute books a provision drawing he 
proper distinction between political broadcasts as such and the appear- 
ance of candidates on legitimate newscasts. What is needed as a 
first order of business is legislation which provides that. equal time 
shall apply only to cases where a political candidate initiates the use 
of air time and which provides that equal time shall not apply to 
straight news programs. 

In this sense, the statute would thus permit radio and television to 
put on true newscasts; that is, news programs whose format is largely 
determined by the judgment of the stations and networks. Within 
reasonable limits, that 1s the way I believe it should be. 

Mr. Chairman, from what I have said thus far, it must be clear 
that my main sympathies lie with two of the measures pending before 
this committee, S. 1604 and S. 1929, simply because they limit them- 
selves to the single problem of equal time and news programs. I 
believe there is much to be said for pressing forward immediately for 
action in this limited area, so that the networks and stations can begin 
soon to make necessary plans for the 1960 campaign. 

I am somewhat chary about tying too many things into one package 
for fear such a proposal will encounter greater delays and opposition 
in running the legislative gauntlet. In fact, I have some doubts as 
to whether a broad bill dealing with many facets of section 315 can pass 
Congress within any kind of reasonable time. 
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That is why, although I am heartily in favor of many of the pro- 
visions of S. 1858, I question whether it should be reported out as a 
whole by this committee. 

Mr. Chairman, in this connection, I want particularly to direct the 
attention of this committee to the implications of S. 1585 and S. 1858 
on candidates of an important third party which operates in my 
State of New York. I am concerned that the application of the 
broad provisions of these two bills would work an unnecessary hard- 
ship on candidates of the Liberal Party. 

In a sense, therefore, I appear this morning as a witness in behalf 
of the Liberal Party. I feel I ought to note, incidentally, that this 
party has oftentimes found itself in disagreement with policies and 
philosophy which I enunciated. In the last election they backed my 
Democratic opponent and contributed substantial support to his cam- 

align. 

But all that is beside the point. Very much to the point is the fact 
that the Liberal Party in New York State represents an articulate, 
nc aie intelligent, and important minority segment of the popu- 
ation. It has frequently nominated distinguished candidates with 
outstanding backgrounds and reputations, including, I might say, Mr. 
Chairman, my opponent in the last election, who have eloquently ex- 
pressed the views of the party. And although, as I have pointed out, 
they have often found fault with my views, I feel they should be given 
free and ample opportunity to be heard. I feel that in my State they 
should stand on an equal footing with candidates of the Republican 
and Democratic Parties. 

Let me cite a few figures to demonstrate how important this party 
is in the political life of New York State: 

In the 1958 election roughly 5 percent of the vote of the State, ap- 
proximately 280,000 votes, was cast in both the gubernatorial and sen- 
atorial races on the Liberal line. As I have noted, the Liberal Party 
in each instance had endorsed the Democratic candidate. 

In 1956 the Liberals backed Governor Stevenson in the State. He 
received nearly 300,000 ballots on the Liberal ticket in addition to the 
nearly 2.5 million he received as the Democratic candidate. Presi- 
dent Eisenhower polled about 4.3 million as the Republican nominee. 

These figures are important in the context of the national vote, 
particularly in relation to the number of votes gained by other third 
parties in the rest of the country. Eric Hess on the Social-Labor 
ticket, received a grand total of 41,159 votes, scattered over 12 States. 
Farrell Dobbs, running on the Socialist Workers slate, polled 5,549 
votes in 4 States. A fistful of other parties garnered a total of some 
368,007 votes all across the country in 1956. 

I point those out to show that the Liberal Party is in quite a differ- 
ent position from any of those other parties. 

A similar situation existed in the 1952 presidential election. Mr. 
Stevenson, again with the backing of the Liberal Party, polled over 
416,000 Liberal votes in New York State. The next major third party 
candidate in the country, the Progressive and American Labor nomi- 
nee, Vincent Hallinan, polled only 135,000 votes—and they were 
spread out over 26 States. And, incidentally, nearly half of Mr. Halli- 
nan’s votes were cast in the State of New York. 

Mr. Chairman, I could go on at greater length citing figures to 
demonstrate the significant vote which is cast in important elections 
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for the Liberal Party. Now, it is true these votes have been cast en- 
tirely in New York State. And it is also true that in recent presiden- 
tial, gubernatorial, and senatorial races the Liberal Party has backed 
the Democratic nominee, so the problem of equal time has not been 
presented. ; 

But there is always a chance that in the future the Liberal Party 
may run separate candidates of its own. When and if that happens, 
I think they should be given an equal chance to be heard in the State 
where they form such a vital part of our political life. 

What disturbs me, Mr. Chairman, is the language in both S. 1585 
and S. 1858, which would appear to exclude them from equality on 
certain programs. 

With regard to S. 1585, I urge the committee to study closely the 
advisability of excluding from the equal time provision “panel dis- 
cussion, debate, or similar type programs.” It is my feeling—with 
regard to the Liberal Party in New York State at least—that such 
important minor party groups do deserve a chance to be heard on 
such programs. These are informational, platform-type shows where 
indirect appeals for votes are made. As such, all substantial candi- 
dates deserve an opportunity to be heard. 

On the other hand, I do not think candidates deserve the right to 
demand equal time on newscasts. “On such shows, the newsworthiness 
of the personality should be the criteria—a distinction I hope this 
committee will permit by means of the bill it reports out. I also view 
with misgivings the provisions of 8. 1858 which spell out the qualifica- 
tions for persons to demand equal time. For example, no Liberal 
Party candidate for President or Vice President could qualify under 
S. 1858’s language, at least on the basis of the number of votes the 
party has gleaned in my State in the past. This is partially the result 
of the fact that although the Liberals have traditionally gained a 
substantial proportion of the vote in New York State—for example, 
5 percent in the last statewide election—they cannot qualify on a 
national basis for equal time opportunities under this provision. 

In pointing up this problem, I realize fully that it is not an easy 
one to solve. It is one we have been wrestling with off and on for a 
long time. It is extremely difficult in drafting legislation to antici- 
pate every possible contingency which may arise. It is especially 
difficult, in the light of the problem I have raised, to draft legislation 
which will be national in scope, yet will insure fairness to substantial 
third parties such as the Liberal Party of New York. 

Thus, Mr. Chairman, I testify as one who feels the dilemma of this 
important minor party should be considered and who feels very deeply 
that they should be granted equal time for separate candidates on 
nonnews shows. I do not know what the answer to the problem is but 
I hope the committee will go slow in reporting legislation which while 
beneficial in intent, may nonetheless work an unfair hardship on an 
articulate and substantial segment of the political life on the State of 
New York. 

It may be that the committee will be able to frame some kind of 
numerical or percentage formula which would solve this problem, 
although my entire inclination is to question any kind of mathematical 
means for determining who is to be eligible for radio and television 
time. I have ever} confidence the committee will approach this prob- 
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lem in a judicious manner which will produce an answer in keeping 
not only with our traditional practices of fairplay, but with the 
political realities of today. 

{n closing, I should like to touch briefly on one aspect of S. 1858 
which I feel is of special importance. That is the provision which 
would relieve broadcasters from actions for defamation or libel arising 
out of the use by a candidate of a station or networks facilities under 
section 315. This is a sound, commonsense answer to the problem 
faced by the broadcaster who cannot censor a candidate’s activities, 
yet he is required to make his facilities available and thus may be 
subject to actions for defamation or libel for reasons which are clearly 
out of his control. 

Thus, by holding a licensee cpenpanered only if it has had control 
over the content of the show, S. 1858 —_ eaitify ahd presently un- 
just provision of the statute. I would hope this amendment will 
eventually become part of the law, but I again caution about trying 
to tack if onto a bill which seeks to clar ify the Lar Daly equal time 
dilemma. Because when you get beyond that problem- -on which 
there appears to be nearly, if not nemmpiehe, unanimity of opinion— 
you run into the danger of long delays or even pigeonholing. 

Mr. Chairman, I believe so deeply in the mission of broadcast jour- 
nalism to inform the electorate, and I applaud so heartily the tre- 
mendous advances radio and television have made in this field that I 
feel] Congress would be derelict in its duty if it failed to enact legisla- 
tion to overcome the crippling effects of the Lar Daly ruling. If we 
fail to act, it will make a farce of radio-TV coverage of political 
news, and thus deal a serious body blow to the principle of freedom of 
the press and the right of the people to know. 

I only hope that in framing legislation this committee will give 
special heed to unique situations such as that involving the Liberal 
Party in New York, for in our haste to reverse a restriction on the 
public’s right to be fully informed, we should not close the door on 
substantial groups which deserve an opportunity to be seen and 
heard. 

{ certainly wish luck, Mr. Chairman and members of the commit- 
tee, in framing legislation which will encourage stations and net- 
works to put on more programs dealing with political candidates and 
issues without subjecting them to an avalanche of splinter party nomi- 
nees, and I thank you for this opportunity to point up at least one 
complex aspect of an already difficult problem. 

Senator ‘TuHurmMonp. Senator Keating, we are pleased to have you 
here and to get the benefit of your thinking on these bills. 

Do you think in bill S. 1 585, if we eliminated the words you sug- 
gested, “panel discussion, debate, or similar type of program,” that 
that would overcome the ‘objections that you have raised to that par- 
ticular bill ? 

Senator Keatrne. Yes, I think it would, Mr. Chairman. 

Senator Tuurmonp. 8, 1585, of course, is a much broader bill and 
contains various other provisions. As I understand you would op- 
pose that bill? 

Senator Kratine. I don’t want to go so far as to say I would op- 
pose it. I think asa practical matter 
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Senator Tuurmonp. In other words, it is too comprehensive 4 

Senator Kratine. The simpler we make it, the better chance it has 
of being put through, I think. 

I do like the provisions of that bill, however, with regard to re- 
lieving broadcasters of the liability which they now face for matters 
completely outside their control and I think if the simple solution of 
S. 1585 were followed by the committee it should not result in the 
committee stopping its study of this problem and probably reporting 
to us at a later date another bill to deal with the subject. 

I would like to see, even on S. 1585, some kind of a definition of this 
legally qualified candidate. I don’t want to say, Mr. Chairman, with 
finality that I would find the language of S. 1585 entirely satisfactory 
because I haven’t studied it to that extent. 

Senator THurmonp. That same expression was used in 315(a). It 
refers to legally qualified candidates so this just picked up the same 
expression. 

I join Senator Hartke on S. 1858 in the event the Senate wanted 
a comprehensive bill, but I believe the general consensus is that pos- 
sibly this bill is so comprehensive it would be difficult to get it through. 

Prior to that I had introduced this restrictive bill, S. 1585, which 
limits this matter as indicated in the bill. 

Senator Krattne. As a practical matter, I rather share your views 
on that, but the chances of getting through the shorter bill are better. 

Senator THurmonp. I wish to thank you again, Senator, for your 
appearance here and for an expression of your views. 

Senator Kreatine. I appreciate very much the opportunity and at his 
request, Mr. Chairman, may I ask that a telegram from Mr. George R. 
Dunham, general manager of station WNBF-TV of Binghamton, 
N.Y., be entered in the record at the close of my testimony. 

Senator THurmMonp. Without objection, that will be done. 

(The telegram referred to follows :) 


As broadcaster who must face during every political campaign the thorny 
problems presented by section 315 in present form I strongly hope that Senate 
Commerce Communications Subcommittee will report so-called Hartke bill 
favorably. This is not perfect solution to problem but is at least a step in right 


direction. 

Senator TuHurmonp. I wish to say I have an urgent meeting of the 
Armed Services Committee and must leave at this time. Senator 
Hartke has had to attend an urgent session of the Finance Committee, 
but he will be back shortly, and resume the hearings, so we will have 
to take a recess at this time until one of us returns, unless some other 
member of the subcommittee appears and is available to preside over 
the subcommittee, in which event the hearings may proceed sooner. 

(Whereupon, at 10:30 a.m., a recess was taken, the hearing re- 
suming at 10:40 a.m.) 

Senator Pastore. Our next witness is Mr. E. G. Harris, chairman, 
department of journalism, University of California, Los Angeles, 
Calif. : 

Is Mr. Harris here ? 

7 . . ) 

Robert D. Swezey, chairman, NAB Freedom of Information Com- 

mittee, 1771 Fourth Street NW., Washington, D.C. 
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STATEMENT OF ROBERT D. SWEZEY, CHAIRMAN, FREEDOM OF 
INFORMATION COMMITTEE OF THE NATIONAL ASSOCIATION OF 
BROADCASTERS 


Mr. Swezey. Mr. Chairman, I have a relatively brief statement. 
I would be perfectly willing to paraphrase it. On the other hand, I 
think I can read it in 10 minutes or less. 

Senator Pastore. All right, why don’t you read it? 

Mr. Swezey. My name is Robert D. Swezey. I am executive vice 
president of the WDSU Broadcasting Corp., New Orleans, La., and 
also chairman of the Freedom of Information Committee of the Na- 
tional Association of Broadcasters. 

I appear here in that capacity as well as that of an individual broad- 
caster deeply interested in the subject matter of this hearing. 

The NAB Freedom of Information Committee is composed of 20 
members, a list of which I am submitting with this statement. 

(The list referred to is as follows :) 


NATIONAL ASSOCIATION OF BROADCASTERS FREEDOM OF INFORMATION 
COMMITTEE, 1958-59 


Chairman: Robert D. Swezey, executive vice president, WDSU Broadcasting 
Corp., 520 Royal Street, New Orleans, La. 

Campbell Arnoux, president and general manager, WTAR Radio Corp., 720 
Boush Street, Norfolk, Va. 

Otto B. Brandt, vice president and general manager, KING Broadcasting Co., 
820 Aurora Avenue, Seattle, Wash. 

John Daly, vice president, American Broadcasting Co., 7 West 66th Street, 
New York, N.Y. 

Richard O. Dunning, president, station KHQ, Radio Central Building, Spokane, 
Wash. 

Frank P. Fogarty, vice president and general manager, Meredith WOW, Inc., 
Insurance Building, Omaha, Nebr. 

John S. Hayes, president, Washington Post Broadcast Division, Broadcast 
House, Washington, D.C. 

Joseph Herold, manager, Station KBTV, 1089 Bannock Street, Denver, Colo. 

Robert F. Hurleigh, vice president, Mutual Broadcasting System, Inc., Sheraton 
Park Hotel, Washington, D.C. 

Theodore F. Koop, (RTNDA Observer), director, Washington News and Public 
Affairs, Columbia Broadcasting System, Inc., Broadcast House, Washington, 
D.C. 

Daniel W. Kops, president, WTRY and WAVZ Broadcasting Corp., 152 Temple 
Street, New Haven, Conn. 

William McAndrew, vice president, National Broadcasting Co., Inc., 30 Rocke- 
feller Plaza, New York, N.Y. 

Robert T. Mason, president and general manager, station WMRN, P.O. Box 518, 
Marion, Ohio 

Sig Mickelson, vice president, Columbia Broadcasting System, Inc., 485 Madison 
Avenue, New York, N.Y. 

Robert L. Pratt, general manager, station KGGF, 8th and Elm Streets, Coffey- 
ville, Kans. 

D. L. Provost, vice president and general manager for radio and television, the 
Hearst Corp., 2610 North Charles Street, Baltimore, Md. 

Weston C. Pullen, Jr., vice president, TIME, Inc., Time and Life Building, 
Rockefeller Center, New York, N.Y. 

Lawrence H. Rogers II, president, WSAZ, Inc., Post Office Box 2115, Hunting- 
ton, W. Va. 

W. D. “Dub” Rogers, Jr., president, KDUB Stations, 7400 College Avenue, 
Lubbock, Tex. 

James W. Woodruff, Jr., president and general manager, Columbus Broadcasting 
Co., Inc., Columbus, Ga. 
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The above comprise representatives of the four national networks, 
station owners, and managers from various parts of the country. 
Although this committee does not speak for the industry as such in 
matters of policy, it acts in an advisory capacity to the board of di- 
rectors of the National Association of Broadcasters. It is primarily 
concerned with encouraging freedom of access to news for radio and 
television, in insuring a full flow of information through those fa- 
cilities, and with the improvement in methods of treatment and pres- 
entation of the news to the public. 

In its meeting of June 11, 1959, the Freedom of Information Com- 
mittee directed that I request an opportunity to appear before your 
subcommittee for the purpose of expressing the committee’s view- 
points on legislative proposals to amend section 315 of the Communi- 
cations Act. The committee adopted the following resolution: 

Whereas the Freedom of Information Committee of the National Association 
of Broadcasters recognizes the critical need for careful review of section 315 
of the Communications Act of 1934, as amended, looking toward modification or 
possible repeal of section 315; and 

Whereas the committee recognizes the legislative complications and time fac- 
tors involved in a careful consideration of any such general modification or 
possible repeal of section 315; and 

Whereas there is a highly critical and most pressing need for relief from the 
restrictions imposed by current FCC rulings on the application of section 315 
to the news operation of radio and television stations; now, therefore, be it 

Resolved, by the Freedom of Information Committee of the National Associa- 
tion of Broadcasters, That it urges prompt passage of the legislation currently 
pending in the Congress to afford immediate relief in the area of news opera- 
tion in order that the people may be kept fully informed and to that end the 
committee endorses 8S. 1604 and S. 1929 introduced by Senators Allott and 
Holland, respectively. 

The specific action of the Commission which has brought this whole 
matter so abruptly and insistently to the fore is, of course, its ruling 
in the Lar Daly case. The record of your committee is already re- 

lete with accounts of every aspect, detail and consequence of that 
ecision. 

If the ruling of the Commission in this instance is allowed to stand, 
the broadcasting industry will be faced with an untenable burden in 
attempting to provide news coverage of any and every future political 
campaign—local and national. 

Should the news personnel determine that the actions of a partic- 
ular candidate are newsworthy and should be reported—or even 
noticed—in the station’s regularly scheduled news programs, the ulti- 
mate determination will have to ‘. made as to whether the news is of 
sufficient importance to place the station under an vm pan to give 
equal time to all qualified opponents of that particular candidate, 
however many and inconsequential they may be. 

The ultimate determination, presumably, would be made by station 
management in each and every case, and it could not be made on the 
sole significant and rational issue—Is this material newsworthy, or is 
it not ? 

Instead, the determination would have to be made according to the 
number of other candidates who would have the right to insist on 
equal time and the possibility of accommodating them regardless of 
the public interest involved. This can only result in crippling news 
coverage by radio and television stations and in a virtual blackout of 
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electronic news in an area where full information is a vital public 
need. 

We believe it is essential for this Congress to adopt legislation 
correcting this interpretation of section 315. ‘Therefore, we support 
as the minimal action nec essary to accomplish that purpose bills S. 
1604 and S. 1929, introduced by Senator Allott and Senator Holland, 
respectively. 

If I may, I should like to supplement my statement on behalf of the 
Freedom of Information Committee with a brief, personal observa- 
tion: It is, and always has been, my own opinion that section 315 is 
an anomaly in the Communications Act. I have never felt that it 
protects the citizenry as a whole as much as it grants a privilege to a 
very limited class of citizen—the political c: :ndidate. 

It was initially conceived and adopted at a time when shortage of 
communications facilities and possibility of their monopoly were of 
understandable concern to the Congress. Subsequent developments 
in the industry have very largely removed the cause for that concern. 
It is generally recognized, for example, that there are far more radio 
and television facilities available in the country than there are news- 
papers. And, as a matter of strict and practical fact, it is much 

sasier in most instances to establish oneself in radio and television 
than in the newspaper business. 

I find myself in complete agreement with Chairman Doerfer’s pro- 
posal to this committee that section 315 be repealed. However, I am 
aware of the pressures under which your committee is working, and 
the difficulties obviously inherent in attempting to repeal the section 
at this time, or even, perhaps, substantially to amend it. 

Then with this premise and the crying need for at least sufficient 
modification to remove the crippling effects of the Lar Daly decision, 
IL have no desire to ask for more than can reasonably be had. It is 
my conviction, however, that the bills submitted by Senators Holland 
and Allott do not go quite far enough because of their specific limita- 
tion in application to news programs and news commentaries. 

It is my hope that your committee will at least find it possible to 
recommend to the Congress the adoption of S. 1585, introduced by 
Senator Thurmond, which excludes from the provisions of section 315 
news, news interviews, news commentaries, panel discussions, debates 
and similar type programs. 

It is, I beleve, coextensive in that respect with section (e) of Sena- 
tor Hartke’s bill. 

Senator Pasrore. Thank you very much. 

I would like to ask you a question inasmuch as you do function in 
an advisory capacity. 

First of all, Net me compliment you on the position you have taken. 
The thing that disturbs me, as I have said several times before here, 
the people interested in this are pretty well represented in the audi- 
ence that comes to these hearings. They have a very intimate 
knowledge of what is going on. That is the effect of this so-called 
Lar- Daly decision upon ‘the next c: umpaign. 

The thing that has concerned me to no end, of course, is the fact 
that we have had a small parade of Senators who have come here and 
made presentations and it is quite obvious that the people who are 
in this chamber, at least to me as one member of the committee, there 
is quite a divergent point of view even among these Senators. 
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You can imagine what will happen when this gets into a forum of 
98 Senators and we get to debating on whether or not this permits 
the third party to have equal time in New York City as was brought 
out here 1 understand by Mr. Keating this morning. Then there are 
the others who feel that there may be some impingement or infringe- 
ment upon so-called sovereignty of the States, or those who feel that 
we are instituting a new policy by having the Federal Government say 
what eligibility is, rather than leaving that to the States to decide. 
Also there is the suggestion that possibly we could take the language 
that was specified in subsection (e) of Mr. Hartke’s bill with a “little 
slight clarification and leave in news documentaries and these panel 
discussions and what-have-you. 

Now, Mr. Keating has been in today and, of course, he doesn’t like 
that feature of it, which again emphasizes what we would be up 
against if we went too far, especially at this time of the session. But 
the FCC has suggested a proposal. I wonder if you are familiar with 
it, sir / 

Mr. Swezey. I have read it, Senator. 

Senator Pastore. I will read it to you now for the purposes of our 
discussion. 

Provided, That newscasts and special events such as political conventions not 
be considered a use within the meaning of this section. 

Now, of course, that would raise the question, what do we mean by a 
special event ? 

Mr. Swezey. Precisely. 

Senator Pastore. Whether or not that even is broader or whether 
or not it is more limited than subsection (e) of Mr. Hartke’s bill. As 
a matter of fact, they sent me a letter and some Commissioners nat- 
urally—one Commissioner thinks it goes too far—Commissioner Bart- 
ley—some Commissioners feel it is not as broad as Mr. Harke’s sub- 
section (c). 

What would be your reaction to that: “Provided, That news casts 
and special events such as political conventions” then with same words 
of limitation, “as authorized by the Federal Communications Com- 
mission” 

Mr. Swezey. Looking toward 

Senator Pastore. Looking toward getting an authorization. for 
special event before it takes place in order that we wouldn’t get ye 
this dilemma about what it means some time afterward. 

Mr. Swezey. I think it would put a tremendous burden on the Com- 
mission, Senator—an impossible burden, because there are so many 
little local special events going on every day and if you had to get 
a ruling each time to be safe, I don’t think it is feasible. I don’t think 
it could be physically done. 

Senator Pastore. I am sorry I wasn’t here when Mr. Keating tes- 
tified. The one thing I think we are overlooking in this whole 
panorama of discussion is the fact. that it strikes me , that section 315 
could easily be subverted by getting a spokesman to say most any- 
thing, and yet that hasn’t been : abused. 

Mr. Swezey . That is quite true. 

Senator Pastore. I mean you can show a political convention in 
any form, in any respect, up until the time that the nominee comes 
on the scene. Then you’ve got trouble, 
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Mr. Swezey. That is true. 

Senator Pastore. It strikes me that that hasn’t been studied as in- 
tensively as I think it should have been by some of the people who 
have testified here. I think they show unlimited alarm in the shutting 
off of a third party candidate or any other fringe candidate, when if 
a station really wanted to subvert, or a broadcaster wanted to subvert 
the law, section 315, it could have 101 people speak for the candidate 
and run all the panel discussions and all the conventions and every- 
thing they chose to do. 

Mr. Swezey. That is perfectly true. 

Senator Pastore. We had that pretty well discussed here yesterday. 

You could spotlight the Democratic convention ; you could spotlight 
the Republican convention; you could spotlight most any convention 
and you could willy-nilly do about anything you please until the 
nominee got on the air and that is where the trouble starts. 

Mr. Swezey. That is correct. 

Senator Pastore. Once that nominee gets on there. Those are the 
people we have been trying to protect, I understand, under this sec- 
tion 315. 

Now, the thing that concerns me as of the moment is this: Here we 
are—we are moving quite fast now on the floor of the Senate and you 
will notice and I think most ple will notice, that now almost daily 
there are two or three record votes and the matters that are coming 
up are pretty well squeezed in because even now we are in the area 
of extension of a tax bill that has to be done before June 30, and that 
is the type of legislation that is going to confront us until we adjourn. 

I am afraid that unless we get some simple rectification that will 
lead to a clearing up of the confusion created by the Lar Daly deci- 
sion, whether or not Mr. Hartke’s bill is the most advisable or whether 
Mr. Allott or Thurmond or Holland’s bill is most advisable, the fact 
remains unless we get some simple modification of the law joined in 
by the Federal Communications Commission, which will simplify this 
thing with a short discussion before we pass it, I am afraid we may 
be left out in the cold air by next campaign period. 

Do you agree? 

Mr. Swezey. I share your apprehension completely, Mr. Chair- 
man, but I don’t believe the Commission recommendation is an ap- 
propriate solution. 

Senator Pastore. Even on the special events ? 

Mr. Swezey. There is a proviso we didn’t consider, too, as I recall 
it: “This shall not exempt any licensee,” and so forth. 

Senator Pastore. “Objective presentation thereof in the public in- 
terest.” 

Mr. Swezey. I am just a little concerned that at the present time 
that brings all news reporting under the provisions of section 315. 
I am not sure that is inherent in it, but as I read it through I am a 
little concerned that that might be implied. 

Senator Pastore. Well, wouldn’t you want an exemption in there 
even of a newscast providing it was an objective showing in the pub- 
lic interest? You wouldn’t want a newscast used for the purpose 
of enhancing the cause of any one candidate that might be discrimi- 
natory as against the others. 
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Mr. Swezey. No, I am not suggesting that, but this is very broad 
language, Senator, and it seems to me to bring in all news under 51, 
or there is a possibility that it might do so, as presently worded. 

Senator Pasrorr. You would leave in the law, as I understand 
it 





Mr. Swezey. If we just took the first part of that statement without 
the proviso and maybe with a slight modification that would do the 
job. 

Senator Pastore. Let’s look at it. Section 315 reads: 

If any licensee shall permit any person who is a legally qualified candidate 
for any public office to use a broadcasting station he shall afford equal op- 
portunity to all other such candidates for that office in the use of such broad- 
casting station. 

You would leave that as it is? 

Mr. Swezey. I assume 

Senator Pastors. Then you go on to say: “Provided”—well, you 
have censorship in there which you would have to leave in for the 
time being. Otherwise that might stimulate a hornet’s nest. 





Provided, That newscasts-—— 


Mr. Swezey. No. If you would read as you read before to me the 
Commission recommendation. Just that first part of it. 

Senator Pastore. (reading) : 

Provided, That newscasts and special events such as political conventions not 
be considered a use within the meaning of this section. 

Would you stop there? 

Mr. Swezey. I would stop there. 

Senator Pastore. Would you write in something to the effect that 
even that must be in good faith and not done to enhance willfully or 
intentionally the candidacy or the cause of one candidate as against 
others ? 

In other words, it would have to have an element of objectivity and 
the burden of proof would be on the candidate who feels he has been 
denied anything to prove it. The burden of proof would be on him, 
not on the station. 

Mr. Swezey. I think that is implicit, though, in the first part of 
the statement. 

Senator Pastore. Well, what isa newscast? Who determines that? 
Let’s assume that a newscast is done deliberately to enhance the cause 
of any one candidate. Still you have a damaging situation, have you 
not 

Mr. Swezey. Yes, we would have. 

Senator Pastore. I mean there is nothing magic about a newscast if 
it is in the public interest. If a newscast is objective and it is merely 
to disseminate the news to the public without regard—and the fact 
that any individual appears on it is only incidental to the showing 
of the news, but if it 1s done deliberately—for instance, let’s assume 
that I am a candidate in my State, and just because the broadcasters 
like me they follow me every place I go and under the guise of a news- 
cast they show me every time ft eppede 

They could be using that newscast to promote my candidacy. That 
could be a deliberate act. It wouldn’t be willful; it wouldn’t be 
malicious, but they just like me and they like to show me on their 





970 POLITICAL BROADCASTING 


newscasts and they do that every place I go and they block everybody 
else out. Certainly that violates the spirit of section 315. 

But if it was just because the affair I was attending or speaking at 
was newsworthy and I should happen to appear on it, that would be 
objective to show that. 

You know, there are a lot of ways of promoting things under the 
guise of platitude and cliches about being a newscast and what have 
you. 

I would want the newscast to be an objective thing. 

Mr. Swezey. But, Senator, suppose we went back to the Holland 
or Allott bill and said as long as the newscast was under the direction 
of the station or network? I think you have to assume good faith on 
the part of these facilities. 

Senator Pasrorr. Why do you have to assume it? I mean why do 
you have to have section 315 out—now, I am not debating that. I am 
one of those who feel that possibly this responsibility could in time 
be assumed by the stations and maybe they have proved their good 

faith. Iam not getting into that. “What I am trying to do is elimi- 
nate discussions on the floor to the point that we would block an 
amendment. 

I am afraid if you left it too open on both ends you would run up 
against the proposition that some people would feel that this would 
be a vehicle by which you could thwart the provisions of section 315. 

Mr. Swezry. Do you feel the language proposed by the Commission 
is any better than that in the-—— 

Senator Pastore. Well, I think it is good language with the excep- 
tion that I think we would have to get a clarification of special events. 

Mr. Swezey. I think I know what Senators Allott and Holland 
mean. I think I know what Senator Thurmond means. I do not 
know—and I am being quite honest—what the Commission language 
means. 

Senator Pasrore. That is what is bothering me as well. 

Mr. Swezey. And I am a little concerned, as I said before, about 
the general phr asing of that last proviso: “Providing that the news- 
cast be fair” and so forth. 

Senator Pasrore. I was ready to consider in my own mind rather 
favorably the language used in subsection (e) of the Hartke bill, 
which is the same as the Thurmond bill more or less, and accept that 
until Mr. Keating showed up this morning and said that goes too far. 

Now there youare. I mean the minute you throw this in the forum 
of debate 

Mr. Swezey. If that goes too far and maybe in his point of view 
it does and it can’t be passed, then I would much rather fall back 
on the Holland and Allott bills which are already introduced and 
have some support, than to go to the new language proposed by the 
Commission which, as I say, I do not understand. I understand there 
is an interpretative letter on this which I haven't seen and which I 
am not sure I can understand either. 

_ Senator Pasrorr. What would be the harm in the Holland bill and 
in the Allott bill? Do you have it there ? 

Mr. Swezey. I am reasonably familiar with it. 

Senator Pastorg. It says: 








Legally qualified candidate on any news program, where the format and 
production of the program are determined by the broadcasting station or by 
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the network in the case of a network program, and the candidate in no way 
initiates the recording or the broadcasting, shall not be deemed to be a use of a 
broadcasting station within the meaning of this subsection. 

Now, what violence would be done to this if we added the words 
somewhere in there, or the substance of the words that I am now em- 
ploying, that there was no intent, and provided there was no intent 
on the part of the broadcasting unit, you see, to promote, intentionally, 
the cause of any candidate : and discriminate against others. 

In other ak trying to get good faith in there so that someone 
would say, “Well, all right. Let’s assume that the station is owned 
by an advocate of the candidac y of any one of the individuals; espe- 
cially this may be true in a small town where you don't have the 

variety of media that you have in the large towns, and let’s assume 
that somehow there is some fear that. the station owner—it could hap- 
pen—became interested in the candidacy of one, and even though 
there was no initiation on the part of the candidate himself, or her- 
self, you would find that the station took the initiative and did do 
what. I suggested before, feature all that it could, one candidate to 
the disadvantage of the others. 

Now, what harm would there be to write in there some good faith 
sentence where that objection could be overcome ? 

Mr. Swezey. Actually I think no harm at all if it were properly 
phrased. I think it is all a question of drafting and certainly I can 
see no harm in that. 

I do believe the Commission language, just because of its vague- 
ness, goes further than that. 

Senator Pasrore. I am not suggesting that this should be the 
answer. I am merely trying to clarify the record in that regard so 
that when we go into executive session, at least we can feel your point 
of view that the Allott or Holland suggestion goes quite far enough 
and would do the job. 

Mr. Swezey. Do the immediate, pressing job, yes. 

Senator Pasrore. And you would have no further objection if there 
was a clarification that even this performance would have to be in 
good faith somehow. 

Mr. Swezey. That there should be no immorality, yes. In other 
words, it is just a statement that we are against sin, I suppose, 
isn’t it? 

Senator Pasrore. That is right. 

Mr. Swezey. I never object to that properly phrased. 

Senator Pasrore. It is a little more than that. I mean it would keep 
the thing on an even keel. I don’t think the occasion would ever 
arise but the fact that it is in the law would make them more careful 
to do it more or less on an objective basis. 

Mr. Swezey. I have no objection to that. Again I say I think the 
implic ations in the Commission language are 

Senator Pasrorr. A little too broad. 

Mr. Swezey. A great deal too broad. 

Senator Pastorr. W ell, I received this letter from them—I guess 
the press is already familiar with it because the gentleman talked to 
me representing the Commission and suggested that vossibly it should 
be released to the press and I asked them to do it, but there again I 
am not satisfied with the explanation given and the arguments made 
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that at least one member is not too sure what is meant by special 
events. 

I am afraid that many people on the floor would feel the same way. 
I certainly can’t define it myself. 

Mr. Swezey. I have been 20 years in the business and I can’t define 
it. 

Senator Pastore. All right, sir. Thank you very much. 

Mr. Swezey. Thank you. 

Senator Pastore. Is Mr. Tomlinson here? 


STATEMENT OF BISHOP HOMER A. TOMLINSON, GENERAL 
OVERSEER, THE CHURCH OF GOD 


Bishop Tomuinson. Mr. Chairman, this is a very great privilege 
you have accorded me and I will read my statement. 


I am the general overseer of the Church of God, nominated for: 


President of the United States in the 1960 election by the newly organ- 
ized Church of God Party. 

I find that I am quite in agreement with these four bills for impor- 
tant changes in section 315(a) of the Communications Act of 1934. 

It is my considered opinion the Nation will be served more effec- 
tively by the wonders of broadcasting and particularly in placing 
political broadcasts more truly on a competitive basis. 

I could sincerely wish the day had arrived in which even the two 
major parties could themselves, in competing for broadcast time 
(free) by the very wholesomeness and greatness of the proposals rate 
more time, rather than just “answering” time. 

I realize that in endorsing these bills I make it a little more difficult 
for minority parties, such as our newly organized Church of God 
Party, to qualify for time. As a candidate for President, I really 
count that the adoption of these four bills would be a beginning of 
miracles for me and I am depending upon miracles to elect me the 
President of the United States in 1960 on my platform of “peace on 
earth.” 

I beg leave to add a word to explain why, as a minority candidate 
for U.S. President, I would take my position concerning these four 
bills, favoring them, when they presumably would lessen my opportu- 
nities to appear in 19 States where we expect to be on the ballot. 

I would explain that by an incident that took place in the offices of 
the American Bible Society, New York, some years ago. The lead- 
ers of about 40 churches were present, I being one of them, and the 
general secretary of the society presiding asked that speakers from 
the society might be invited to their national conventions. 

The present bishop of the African Methodist-Episcopal Church 
said he would welcome such a speaker to his convention. The secre- 
tary then asked him how much time would be allotted the bible society 
speaker. 

“That’s all according to the arousement he can bring,” the Bishop 
answered. 

In my opinion, and on my part, for time to be allotted to the Church 
of God Party and to me, I am willing to depend upon that arouse- 
ment the worthy bishop wished for, as do the broadcast stations and 
those who listen and see by radio and television. 
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With the permission of the chairman and members of the Senate 
subcommittee, I wish to add to my testimony, taking into account the 
proposal made before this hearing by the chairman of the Federal 
Communications Commission, 

I refer to the suggestion that section 315 be rescinded, granting to 
radio and to television the time-honored privileges given to news- 
papers and all other periodicals. 

If, as it has appeared to me thus far in the hearings, it is too 
great an undertaking to do that in this session of the U.S. Congress, 
I plead with the committee, do give America the Hartke bill free- 
doms and clarifications, not just the limited clarifications of the other 
three bills, important as they are in themselves. 

I offer some considerations for the committee to support the pro- 

osal that I support. Without any special privileges of any kind 
lake accorded our church movement, which I serve as bishop-over- 
seer, I have seen it grow from 15 souls in a Smoky Mountain cabin in 
1903 to a constituency of 30 million in the United States, more than 
100 million in all the world. Life magazine, in a 13-page feature 
of its June 9, 1958, edition, classified our new and distinctive church 
movement as the “Third Force in Christendom,” and the other two 
being the Catholics and Protestants. 

My father, A. J. Tomlinson, was the founder of this movement, led 
it 40 years, and known as The Church of God, the Pentecostal and 
Holiness Movement. To give an idea of the zeal of this great com- 
pany, they use no intoxicating liquor, nor tobacco for smoking, chew- 
ing, or snuffing, do not remarry if divorced while former spouse yet 
lives, do not engage in social dancing, do not gamble, nor attend the 
races, sedulously avoid all profanity and evil-speaking, literally have 
faith for the cure of sicknesses and diseases, other debilities and dis- 
abilities, by prayer one for another. 

In these 56 years we have found the press, then radio, then televi- 
sion, not only willing for us to use their news pages and news time 
freely, but really anxious for us to bring them something new and 
refreshing and, if possible, more worthy of these great facilities. 
The humblest, the newest, received equal consideration. 

Beginning in 1952 The Church of God, in my overseeship, set out 
to help government, as we had helped in education, building many 
schools and colleges, helped the poor, in building many orphanages, 
many homes for the aged. It is true, I did run for President of the 
United States, yet at no time did I make any request for either “equal 
time” or even time. I did, however, acquaint the press, radio, and 
television stations of my activities, and they were more than gen- 
erous in their consideration of my candidacy, and of my activities, not 
only here, but throughout all the world. 

I will relate what that 1952 program was all about. Our large 
church constituency in America would hardly vote, felt they should 
even stay away from the polls. When I came to any city large sec- 
tions of my own church movement, for we really have utmost freedom 
in the movement being held together only by the distinctive goals 
enumerated in part above—I say when I came a-campaigning in any 
city in 1952 large sections of my own church people would rise up 
against me, said a bishop could not leave his olive trees for the bramble 
of politics. 
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By our 1952 campaign that situation has all changed, and there has 
arisen among us a vast company who feel we can but be doing our 
duty to our fellow man by seeking every — office, from the 
lowest td the highest, serving our own Nation as faithfully in peace- 
time as in wartime. 

As we move deliberately in to help governments find better ways 
I know we shall depend wholly upon the power of our message, its 
timeliness, for we can, by the pressure of necessity, come to ac hieve- 
ments in peace and prosperity as spectacular in politic s as our church 
movement has been in 20th century church life. 

I submit this statement and supplemental testimony to the sub- 
committee of U.S. Senators, in all humility, and in profound grate- 
fulness to you all. I make my confession. I do feel events will so 
mingle, for good, that I can come to the election day, November 8, 
1960, as a “Third Force in Politics—for Good.” 

Senator Pasrore. Thank you very much, sir. 

Bishop Tomuirnson. Thank you. 

Senator Pasrorre. The substance of your statement is that today 
there is so much competitiveness that exists among radio and televi- 
sion that for their own good the broadcasters have to seek out the 
other side of the controversy to assure the public safety. 

Bishop Tomutnson. Yes, sir. 

Senator Pasrore. A good point, well made. 

Bishop Tomuinson. Thank you, sir. 

Senator Pasrore. Mr. Nathan Karp. 


STATEMENT OF NATHAN KARP, MEMBER, EXECUTIVE COMMITTEE, 
OF THE SOCIALIST LABOR PARTY OF AMERICA, NEW YORK, N.Y. 


Mr. Kare. Mr. Chairman, my name is Nathan Karp and I ama 
member of the executive committe of the Socialist Labor Party of 
America. 

The Socialist Labor Party of America, which has participated 
actively in every presidential election since 1892, is deeply concerned 
over the current efforts to amend the Communications Act of 1934 
with respect to the use of radio and television broadcasting stations 
by candidates for political office. 

Unquestionably the renewed clamor to change or amend the FCC 
regulations is based on a desire to reduce, or eliminate entirely, the 
participation of minority party candidates in free radio and television 
time under the so-called equal opportunity provision, section 315, and 
thereby confer upon the two major political parties what amounts 
to a monopoly on the use of the airwaves, which are the private 
property of no man or group of men. 

This is not the first attempt to be made in recent years to effect a 
major change in the FCC regulations so as to eliminate minority party 
candidates from participating in free radio and television time, Pre- 
vious attempts constituted direct attacks on section 315, but the 
proposed changes were so obviously in conflict with the democratic 
principles to which this Nation is ‘traditionally dedicated that they 
were successfully defeated. The current attempt to ac complish such 
change in the Federal Communications Act, however, is being made 
under what appears to be a smokescreen, confusing the real issue. 














POLITICAL BROADCASTING 275 


The renewed clamor to reduce, or eliminate entirely, minority party 
candidates’ participation in free radio and television time under sec- 
tion 315 was sparked by the now celebrated Lar Daly case. The de- 

tails of this case are, of course, well known to your committee. There 

is overwhelming ev denen that the uproar over the Lar Daly case was 
raised in order to hold section 315 up to ridicule, and to provide a 
readymade case for those who have repeatedly demanded the elimi- 
nation of section 315. Representative Glenn Cunningham of Ne- 
braska, who has introduced a bill in the House of Representatives, 
H.R. 5389, indicated awareness of this fact when he stated: 

It has been suggested that the Commission’s recent ruling is an effort on the 
part of the Commissioners to force Congress to clarify this section (315). I 
have no proof of such a motive, but I do believe Congress should act to clarify 
the situation. 

That appeared in the Congressional Record, March 9, 1959. 

Similarly, Mr. Jack Gould, TV and radio columnist of the New 
York Times, commenting on the FCC’s suggestion that Congress ex- 
empt newscasts from the “equal opportunity” provision, observed : 

The latter move tended to confirm reports in some quarters that the FCC has 
purposely stood behind its interpretation of section 315 in order to convince 
Congress that it was up to the legislative body to make the necessary (7?) 
revisions (New York Times, June 21, 1959). 

But the most convincing proof of the apparently deliberate nature 
of the controversial Lar ‘Daly « case ruling is provided by the FCC 
itself. For the FCC, prior to February 1959, had always ruled un- 
equivocally that in cases such as presented by Lar Daly, the broad- 

casting station was not obliged to grant time. It had so ruled in a 
vase involvi ing the Socialist Labor Party ’s candidate for U.S. Senator 
from Illinois and the CBS network program ci illed “Campaign 1954” 
in 1954. And the records of the FCC will undoubtedly show that it 
had ruled similarly in other cases involving the same point. In fact, 
as recently as October 1, 1958, about 4 months prior to the Lar Daly 
case, the Commission issued a revised “Public Notice” in which ques- 
tion No. 12 and the answer thereto clearly aeenrnns its ruling in such 
vases. The question and answer read as follows 

12. Question. When a station, as part of a newscast, uses film clips showing 
a legally qualified candidate participating as one of a group in official cere- 
monies, and the newscaster, in commenting on the ceremonies, mentions the 
candidate and others by name ad describes their participation, has there been 
a “use” under section 315? 

Answer. No. Since the facts clearly showed that the candidate had in no way 
directly or indirectly initiated either filming or presentation of the event, and 
that the broadcast was nothing more than a routine newscast by the station in 
the exercise of its judgment as to newsworthy events. (Letter to Allen Blondy, 
14 R.R. 1199.) 

Nothing could be clearer than this, and it strengthens the belief that 
the FCC’s February 1959 ruling in the Lar Daly case was made to 
provide the opponents of section 315 with a “cause celebre” that 
could be used to confuse the real issues, for the purpose of making a 
flank attack on the real objec re, the equitable, fair, and democratic 
provisions of section 315. 

Senator Pasrore. Could I interrupt you at this point ? 

Mr. Karp. Yes. 
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Senator Pasrore. Therefore, if we correct that ambiguity or con- 
tradiction between the Blondy case and the Lar Daly case, would that 
satisfy you? 

Mr. Karp. Yes, it would. 

Senator Pastore. I mean you would have no objection if we took 
care of the situation that has arisen because of the Lar Daly situation ? 

Mr. Karp. I would have no objection, sir, if there was a simple reso- 
lution directing the FCC to return to its previous position, but I 
would object to any reword 

Senator Pastore. We don’t pass resolutions of that kind. The 
function of Congress is to pass laws. Congress passes laws. 

Mr. Karp. If it is a violation of law, which I believe it is, then it 
is the obligation of the networks to carry that to the Supreme Court or 
to any other equitable court in the country and see to it that this 
particular ruling is brought within the context of the law. 

Senator Pastore. What difference does the machinations make? 
I mean if you get at the results we are all trying to achieve? 

The fact of the matter is 

Mr. Karp. The difference I would see is this, that any of the lan- 
guage that is contained in any of the bills before this committee are 
in themselves allowable of so many ambiguous interpretations that it 
will merely enable the networks to then have a weapon to eliminate 
every political minority in the country. 

Senator Pastore. Not if the law is properly administered. 

Mr. Karp. I have gone through 10 years of negotiations with our 
honorable networks and it has made me quite cynical. 

Senator Pastore. I am not speaking tor the networks. I don’t care 
how who feels about anything. My responsibility here is to serve 
the public interest. 

Now, I quite agree with you. In my humble opinion I don’t know 
how the FCC ever reached the decision they did in the Lar Daly 
ease. In view of the fact that they had already ruled on the so- 
called Blondy case, but I am not questioning their good motives. As 
a matter of fact, I know these men, they are all men of good conscience 
and I suppose that is how they felt about the interpretation. 

The Commission changes from time to time and different men 
may be giving different interpretations to specific language. 

Now, I have been following you very, very attentively. I give you 
the assurance, I give you the assurance right here and now that this 
committee will not become a tool of any subterfuge to do something 
that goes beyond what should be done on a legitimate basis. 

Now, the question that you have raised here that somehow this 
whole thing was concocted, this decision, this Lar Daly decision, 
so that we could come in here and make a sweeping review of section 
315, well, we have had a lot of reputable people—as a matter of fact, 
we had a witness here this morning, Mr. Swezey, who took the peer 
tion that we ought to be pretty careful and we ought to be specific in 
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what we are doing, specific about this and not go too far. Now, he 
represented the broadcasters. 

We had John Daly, vice president of ABC who took the same 
position. 
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Mr. Karp. May I make this point, sir, that we are pointing to the 
fact that there are others who have pointed to the rather complete 
reversal as a rather obvious attempt 

Senator Pastore. Yes, but that is why we are here. 

Mr. Karp. Precisely. I am not inferring in any sense of the word 
that this committee is going to become a part of this or that committee 
that recommended the original law was in any way motivated by such 
intent. But, nevertheless, circumstances do change which enable 
individuals to make interpretations of ambiguous laws that can cause 
these kinds of conflicts. 

Senator Pastore. I realize that and that is really why we have a 
Congress. 

Mr. Karp. That is right. Now, I wonder if I may continue, sir. 

Senator Pastore. All right. 

Mr. Karp. For, considering the number of bills that have been in- 
troduced in both the Senate and the House, the editorials and articles 
that have appeared in the public press, and the testimony of the 
network executives and others before your committee, it seems per- 
fectly obvious that all regarded the Lar Daly ruling as a godsend, all 
emphasizing its ridiculousness, and concluding by demanding the com- 
plete elimination of minority party candidates from participation in 
free radio and television time under the present “equal opportunity” 
provision, section 315. ; 

The point was also emphasized in an editorial in Broadcasting 
magazine, as follows: 

Never before have events been so on the side of the broadcasters’ arguments 
against section 315 * * * We do not think it extreme to say that this is the 
best chance broadcasters have had to obtain relief from the idiocies of section 
315 * * *. (Congressional Record, p. A4981, June 10, 1959.) 

Here it is not amiss to point out that the overwhelming number of 
witnesses have been from among those who favor amending or re- 

ealing section 315. These latter have also been granted almost un- 
imited time to present their arguments in favor of conferring de 
facto monopoly of the publicly owned airwaves for political purposes 
on majority party candidates. And, as we shall show, their argu- 
> in the main, have been based on false premises and distorted 

acts. 

Moreover, the question is being debated on the premise that in 
the past candidates of minority parties have actually received equal 
time and opportunity on radio and television stations, because of 
the existence of section 315. This is contrary to the facts. 

In the first place, while broadcasters generally give liberal amounts 
of free time, directly and indirectly, to major party candidates, 
minority party candidates do not receive free time, comparable or 
otherwise, unless they specifically demand it. For example, Mr. 
Frank Stanton, president of the Columbia Broadcasting System, testi- 
fied before the Senate committee that 20 percent of all CBS network 
news time was assigned to the Democratic and Republican candidates 
during 1956. By contrast not a single second of similar time was 
assigned to the candidates of the Socialist Labor Party. 

It should also be noted that although the major networks covered 
the Republican and Democratic National Conventions for several con- 
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secutive days each in 1956, the only time that minority party candidates 
were allowed was an amount. equal to the actual acceptance speeches 
by the candidates who were finally nominated by these conventions. 
And even in this latter respect the minority party candidates had to 
accept less—and often undesirable—time, or run the risk of spending 
all their time and energies in long drawn-out struggles to receive what 
under the law they were incontestably entitled to. 

It would take several thousand words to describe the difficulties and 
frustrations that a minority party candidate faces in his efforts to 
obtain what the present law expressly entitles him to. 

To present a demand for free time, a minority party candidate 
must know definitely that one of his political opponents had previ- 
ously been granted such time. Here again he is greatly handicapped. 
No minor ity party candidate has the time or resources to monitor the 
networks and the many individual broadcasting stations effectively, 
in order to learn if he is entitled to such time. Nor has he the time 
or resources to check periodically the records of all stations. But 
even if he learns, most. of the time by pure accident, that he is entitled 
to free time, and his legitimate demand is finally granted by, let us 
say, a statewide or nationwide network, he again lacks the means to 
check whether all the stations that carried his political opponent’s talk 
lived up to their legal obligation to carry his. nee more often 
than not he fails to get “equal opportunity”—indeed, it is a well- 
known fact that rarely does a minority party candidate of more than 
a small fraction of the “equal opportunity” to which he is actually 
entitled under the law. Thus, while all candidates are equal under 
the law, some candidates are more equal than others, to use the Or 
wellian phrase. 

In his testimony before your committee on June 18, Mr. Frank 
Stanton “recalled that there were 18 parties with presidential candi- 
dates in 1956” (New York Times, June 19,1959). 

The implication was that CBS radio and television stations gave 
free time to a total of 36 presidential and vice presidential candidates 
during 1956. This implication is false. The number of national can 
didates who received free time on the CBS network in 1956 was only 
about one-third that. number, including the candidates of the major 
political parties. In 1955 Mr. Stanton made similar statements with 
similar implications in referring to the 1952 national campaign. It 
was as false then as it is now, as Seed out in an open letter to 
Mr. Stanton published in the Weekly People official organ of the 
Socialist Labor Party, on June 11, 1955. 

But even if it were true that there were as many as 8 or 10 or 12 
legally qualified presidential candidates entitled to “equal opportun- 
ity” over the airwaves, it would not justify the restriction or suppres- 
sion of an important democratic right. The U.S. Supreme Court 
observed in another connection that the inconveniences resulting from 
the exercise of democratic rights are the price we pay for democracy. 
And the inconveniences resulting from an exercise of the “equal op- 
portunity” provision of the Federal Communications Act, if in fact 
there be any inconveniences, are suffered by a small minority of radio 
and television station owners. 

Tt would seem a small enough inconvenience for them to suffer in 
return for the privilege and opportunity they have been granted to 
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exploit the public airwaves for their private profit. Furthermore, it 
should not be overlooked that the time which political candidates re- 
ceive on radio and television stations at no cost to themselves is not 
always given by the station and/or network owners at their expense. 
Many such appearances by political candidates are on commercially 
sponsored programs, time for which the networks and/or stations get 
paid. 

Those who oppose extending to all candidates “equal opportunity” 
on the airwaves have re peatedly described this provision as “ridicu- 
lous.” Yet they can see nothing “ridiculous” in their desire to — 
available all the free time over the public airwaves to the very can- 
didates who have millions of dollars at their disposal and oalliciindenia 
and billionaires as their backers, while minority party candidates at 
best have limited funds to spend in a national campaign. If such a 
situation, in what is hailed as a free democracy, is not the very acme 
of absurdity, one would like to know what is. 

There are others who are arguing that section 315 should be re- 
moved because it is unnecessary. They contend that the overall re- 
quirements, viz, “that a broadcaster maintain fairness and balance,” 
se ee still remain and that this fact, plus “public opinion and public 

eaction against unfairness, would provide sure bulwarks in the pub- 
ie interest.” “Sure bulwarks,” indeed. Those who so argue would 
have us believe that the very broadcasters who have made every effort 
to evade and avoid their legal and moral obligation to grant “equi al 
opportunity” to political candidates under the existing provision of 
the law could reasonably be expected to “maintain fairness and 
balance” once that mandatory provision has been eliminated. 

There is also the contention that radio and television broadcasters 
ought to enjoy the same freedom in operating their stations as news- 
paper publishers have in publishing their newspapers. But surely 
there is a fundamental difference between newspapers and media using 
the airwaves. Newspapers are “responsible” only to their owners. 
But radio and TV stations are licensed to use the airwaves belonging 
to the Nation, and professedly in the “public interest.” Accordingly, 
under the law, and in fact, they are responsible to the Nation. Ina 
legal sense, a newspaper need not operate in the “public interest.” But 
a radio or television station is legally required to do so, as the Federal 
Communications Act now reads. 

The Socialist Labor Party declares that the real question comes 
down to this: Dothe American people have the right to hear all sides 
of the throbbing social, political, and economic issues of the day? We 
hold that they do, and that, indeed, they must hear all sides if they are 
to vote and act intelligently. The opponents of section 315 say, in 
effect, that they do not have this right. Their contentions amount to 

saying that the American people have the right, or the need, to hear 
only the candidates of the m: jor parties, andidates, that is to say, 
who hold substantially identical views on all the vital social, political, 
and economic questions of our age. 

Accordingly, the Socialist Labor Party is irrevocably opposed to 
any changes in the Federal Communications Act which would, in 
effect, limit the use of the mass-communication media of radio and 
television, the “free airwaves,” 1.e., a public property, for the existing 
majority parties, thereby in fact conferring on these parties a 
nonopoly of the airwaves. 
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Such a monopoly would actually “freeze” political campaigns into 
a contest between the two major parties, which, we repeat, are essen- 
tially as one as regards basic social questions, thus preventing, or at 
least fatally retarding, the emergence of new political parties claiming 
to represent ideas and plans for improved or superior forms of govern- 
ment such as the Declaration of Independence envisages, and which 
that immortal document declared to be the right and the duty of 
citizens to present for possible adoption by the people. 

On the whole, all suggestions and proposals for the amendment or 
repeal of section 315 of the Federal Communications Act appear to 
stem from the idea that unless a candidate or a political party has 
a certain following of considerable numbers, such candidate or party 
should be denied access to the great mass-communication media of 
radio or television. Yet, it is only through the use of these media 
that a minority party or its candidates in our day can hope or expect 
to attain majority status. We firmly believe that any proposal that 
would, in effect, confer a monopoly of the airwaves on the major 
parties, and, in fact, deny them to minorities, would be a wholly 
arbitrary and undemocratic denial of the fundamental rights of candi- 
dates to aspire to a successful election, and would similarly constitute 
a denial of the right of the electorate to hear and judge the merits of 
the platforms and views of minority party candidates. In this con- 
nection it seems pertinent to recall the observation made by Abraham 
Lincoln in his speech at New Haven, Conn., March 6, 1860. Said 
Lincoln : 

The fact that we get no votes in your section is a fact of your making, and 
not of ours, and if there be fault in that, the fault is primarily yours, and remains 
so until you show that we repel you by any wrong principle or practice. If we 
do repel you by any wrong principle or practice, the fault is ours, but this brings 
you to where you ought to have started—to a discussion of the right or wrong 
of our principle. 

No American citizen has, or should have, a vested right in public 
office. And no man, or set of men, is capable of or should exercise 
the privilege of deciding arbitrarily who should, and who should not, 
be heard by the electorate, if indeed we are concerned with principles 
and programs, and not with mere numbers. For these reasons, we 
repeat, the Socialist Labor Party is unalterably opposed to any change 
in the Federal Communications Act that would enable existing major- 
ities to monopolize the airwaves, and deprive minorities, conceivably 
potential majorities, of the full and free use of radio and television 
facilities on equal terms with the majority. 

We, therefore, favor the retention of section 315 of the Federal 
Communications Act as being equitable, that is, fair and democratic 
in its declared objective. And, we add, if any change is contemplated 
in the Federal Communications Act it should be in the direction of 
severely penalizing all attempts to evade, circumvent, or delay com- 
pliance with the “equal opportunity” provisions of the law. 

Active and vocal minorities have ever been a source of social prog- 
ress. Our own American history amply demonstrates this fact. 
Accordingly, the rights and opportunities for minorities to be heard 
should be protected and fortified, not jeopardized, Ralph Nader and 
Theodore Jacobs observed in an article dealing with the problems 











Cl ome pee 





POLITICAL BROADCASTING 281 


faced by minority parties in the Harvard Law Record of October 8, 
1958 : 


* * * the right to present minority candidates before the electorate on equal 
terms with other parties derives from those basic rights inherent in a free 
society. And these rights stem from a tradition of unending struggle to pre- 
serve the free competition of the marketplace of ideas. 

A democratic society should not dismiss a freedom as unimportant merely 
beeause it has comparatively little direct significance to the majority. We 
would do well to remember that suppression once sanctioned has epidemic 
qualities and that all of us are minorities in one framework or another. 


Section 315 of the Federal Communications Act, while in some re- 
spects a law without teeth, and only partially effective in accomplish- 
ing its declared intent, nevertheless affords some measure of pro- 
tection of an important democratic process. Repeal or modify sec- 
tion 315 and that democratic process will wither and die. 

The public air waves will become nothing more than the exclusive 
rostrum of the defenders of the status quo. To confer de facto 
monopoly of the air waves on the major parties, and/or their “satel- 
lites” would constitute another long step toward reducing our polici- 
cal campaigns and elections to a one-sided farce, and a mockery of 
democracy. 

Respectfully submitted by the Socialist Labor Party of America 
and signed by Arnold Petersen, its National Secretary. 

Thank you for the opportunity of having been here. 

(The following was received for the record :) 


NATIONAL EXECUTIVE COMMITTEE, 
SocIALIST LABOR PARTY, 
New York, N.Y., June 29, 1959. 
Hon. JoHN O. PASTORE, 
Chairman, Communications Subcommittee of the Senate Committee on Interstate 
and Foreign Commerce, 
Washington, D.C. 


Dear Sir: On June 25, 1959, Mr. Nathan Karp appeared before your com- 
mittee as a representative of the Socialist Labor Party of America and pre- 
sented our views on the proposals to amend Section 315(a) of the Federal 
Communications Act. Immediately following Mr. Karp’s presentation of the 
Socialist Labor Party’s views to your committee a statement was read into 
the record on behalf of Senator Vance Hartke, in which the Senator took issue 
with some of the views presented by the Socialist Labor Party. No copies of 
Senator Hartke’s statement were available. nor was there any opportunity for 
requesting another appearance before your committee to answer the contentions 
made by Senator Hartke, it being the last day of the committee’s open hearings. 
However, our representative was informed by your committee counsel, Mr. 
Nicholas Zapple, that we could submit a supplementary statement within 6 or 
7 days with the request that it be included in the record. This we are now 
doing. 

Since no copy of Senator Hartke’s statement is available to us, it is impossible 
to deal with it point by point. However, as we understood him, Senator Hartke, 
among other things, made the following claims: 

1. That the facts refute the Socialist Labor Party’s view that the bill 
sponsored by Senator Hartke (S. 1858) was aimed at reducing or eliminating 
minority party candidates’ participation in free radio and television time. 

2. That the American people had repeatedly rejected to minority parties 
and, in fact, all efforts during the past years to launch any third party ; and, 
accordingly, had, thereby, given their stamp of approval to the “two-party” 
system.” 

3. That minority party candidates in the United States enjoyed rights 
and privileges that were denied all opposition candidates “in any of the 
socialist countries” in the world. 
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On the basis of our understanding that Senator Hartke did make the claims 
noted above, we wish to offer for the record the following comments: 

As to No. 1. First, we wish to point out the fact that the Socialist Labor 
DParty’s formal statement to your committee made no specific or direct reference 
to the bill sponsored by Senator Hartke (S. 1858). The reason for this was that 
though we were aware of the general provisions of this bill, we had no copy of it 
at hand when our statement was prepared. However, we have since obtained a 
copy of S. 1858, and a careful reading of it clearly reveals that this bill if passed 
into law would inevitably result in the complete elimination of all minority 
party candidates from participation in free radio and television time. For this 
hill requires that a minority party must have polled almost 214 million votes in the 
last election, or would have to collect over 600,000 valid and accepted signatures 
in order for its candidate to be eligible for “equal opportunity” in the next 
election. No minority party could possibly meet either of these requirements, 
thus all minority party candidates would be eliminated from participation in 
free radio and television time. 

As to No.2. Despite the traditional democratic principles to which this Nation 
is dedicated the Socialist Labor Party has never been permitted to present its 
program to the entire electorate unhampered and on an equal footing with the 
major parties. Due to prohibitive ballot restrictions it has never been permitted 
to appear on the ballot in a national election in all the 48 States; it has never 
received even an approximation of equal publicity; it has never received full 
“equal opportunity” on radio and television, ete. Even the votes cast for its 
candidates have never been fully counted, particularly in the case of “write-in” 
votes. Having been denied all these opportunities for being heard, the Socialist 
Labor Party is then chided for its lack of “success” and told it has been “rejected” 
by the electorate—an electorate that has never had the full opportunity to hear, 
carefully consider, and then express itself on, the Socialist Labor Party program. 
It’s somewhat like an innocent man being knocked down by a policeman, and then 
arrested for obstructing the sidewalk. 

Bt even more to the point is the fact that the traditionally democratic test of a 
political party and the principle it projects is not merely how many votes it polls, 
or how strong it is in physical and material resources, but rather in the correct- 
ness or incorrectness of its principles and program. And that can be ascertained 
only by free and open discussion. The right to vote goes hand in hand with the 
freedom to speak, to think, and to hear new ideas regarding social problems 
and principles of government. 

As to 3: We agree that in the United States minority party candidates have 
certain rights not enjoyed in some other countries. This is largely so because 
of the progress of civilization, and due to the foresight of the founders of our 
political democracy on the one hand and, on the other hand, to the persistent 
efforts of minorities like the Socialist Labor Party constantly to defend and 
utilize those traditional freedoms, in spite of repeated efforts by certain interests 
to curtail or abolish them. And it is our position that the current proposals 
to amend section 315 would in effect curtail one of those important rights 
regardless of the declared intent of the sponsors of those proposals. 

Moreover, those countries in which political freedom and minority views 
are curtailed and suppressed are not Socialist countries. There are no Socialist 
countries anywhere in the world today. There never has been any. Those 
countries which today proclaim themselves “Socialist” are in fact either varia- 
tions of the capitalist form of the state, or out-and-out bureaucratic state 
despotism, such as Soviet Russia. None of them—we repeat—none of them 
are based upon the lofty democratic Socialist principles of the Socialist In- 
dustrial Commonwealth advocated by the Socialist Labor Party of America— 
the only party of socialism in America these past 69 years. 

In the name of the democratic freedoms proclaimed by the Founding Fathers 
of our country—freedoms assured only by an informed people— we ask that 
the provision in section 315 guaranteeing equal opportunity and free access 
to the airwaves, be left intact. None better has given winged words to these 
freedoms than that typically American poet, Walt Whitman, who wrote: 

“T say discuss all and expose all—I am for every topic openly; I say there 
can be no salvation for these States without innovators—without free tongues, 
and ears willing to hear the tongues; and I announce as a glory of these States, 
that they respectfully listen to propositions, reforms, fresh views, and doctrines, 
from successions of men and women. Each age with its own growth.” 

Respectfully submitted. 


ARNOLD PETERSEN, National Secretary. 
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Senator Pastore. Thank you for coming. 
I understand there is a statement that Mr. Hartke would like to 
have inserted in the record at this time. 


STATEMENT OF SENATOR R. VANCE HARTKE, READ BY RICHARD 
McCORMACK, LEGISLATIVE ASSISTANT 


Mr. McCormack. This is a statement by Senator R. Vance Hartke. 


I would like to state at this time that S. 1858, the so-called Hartke fair 
political broadcasting code, is in no way designed to “reduce or eliminate 
entirely the participation of minority party candidates.” 

The statement by the Socialist Labor Party inferring such that is the case 
is simply not consistent with fact. 

Congress enacted section 315 more than 30 years ago. There can be no 
comparison between the broadcasting industry of 1957 and 1959 and especially 
the coverage of political news. 

History has shown that minority parties have contributed extensively to 
our political way of life, but that same history also shows that the American 
people, time after time, have chosen the present two-party system of govern- 
ment. Indeed, time after time a third party has come into prominence in 
our young history only to languish and then die or at least lie dormant on 
the national political scene. 


None of the bills being considered before this committee are intended in 
any way to impede the legitimate aims of the minority parties. I feel that 
our American heritage is such that if the American people so desire, they 
may freely choose to support any political party or candidate. 

Legislation before this committee does not preclude any such opportunity. 
I know of no nation with a socialistic form of government that insure candidates 
for public office the opportunity that candidates of this Nation now enjoy as 
far as freedom of information and equal opportunity is concerned. 

Senator Pastore. Thank you. 

The next witness is William Price, executive secretary, United Inde- 
pendent-Socialist Committee, 799 Broadway, New York, N.Y. 

I should like to have the record show that I think you were sched- 
uled to appear yesterday. 

Mr. Price. Yes, sir. 

Senator Pasrorr. And at your request this committee has allowed 
you to appear today because you could not get here yesterday. 

Mr. Price. That is correct. Thank you very much. 

Senator Pastore. All right, sir, you may read your statement. 


STATEMENT OF WILLIAM PRICE, EXECUTIVE SECRETARY, UNITED 
INDEPENDENT-SOCIALIST COMMITTEE 


Mr. Price. Mr. Pastore and members of the committee, this com- 
mittee has before it proposed legislation which could effectively elim- 
inate the voice of dissent from the political arena in the United States. 

We urge this committee and the Congress not to tamper lightly with 
section 315 of the Federal Communications Act and the “equal time 
rule” which is an outgrowth of the historical aspirations to guarantee 
freedom in the marketplace of ideas. 

Difficulties envisoned by the broadcasters as the result of the Lar 
Daly decision should in no way be used as a cover to turn the clock 
back on the centuries-old fight to protect and expand the areas of 
free political discussion. We see an attempt to do this, especially in 
the Hartke bill (S. 1858) which would exempt not only newscasts 
from the equal time rule, but also panel discussions, debates or similar 
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type programs. The language of this part of the Hartke bill would 
effectively eliminate minority parties from the protection of the equal 
time rule. 

The Hartke bill would also set up qualifying provisions which could 
define any existing minority party out of the arena of free debate. 
Its definitions of legitimacy for political parties are even more severe 
than the already restrictive election laws of the various States. 

Our position on this and on other bills is first of all that any legisla- 
tion should not alter the basic nature of the equal time rule. 

We also support the reasonable extension of equal time to news 
broadcasts. The Daly decision recognizes a fact known to all who 
deal in the problems of public opinion—that an appearance on radio 
or television by a political candidate, even under circumstances not 
directly related to his candidacy, is a publicity factor of importance. 

If problems for the broadcasters derive from the Daly decision, it 
is nonetheless with somewhat ill grace that they now cry of de facto 
FCC censorship when in fact they have practiced their own brand 
of censorship against minor parties for years. 

Senator Pasrorr. Do you mean by that during the time of a cam- 
paign you would keep the President of the U nited States off the air on 
a newscast unless that time was given to every other candidate ? 

Mr. Price. This is not what we said, Mr. Pastore. 

Senator Pastore. This is what you have said here. Are you not 
saying that here # 

I mean I hope we are not, in order to promote a position, we do not 
get ourselves in a ridiculous position here, because I think it more or 
less makes innocuous the argument that you are presenting here. 

I was very much impressed by the previous witness who was over- 
zealous about protecting as he should the rights of minority candi- 
dates. 

You are saying here now that the Lar Daly decision should be pre 
served. You are saying that this should be extended to newscasts. 

Now do you mean by that that during the time of a campaign, the 
President of the United States should not be shown on a newscast to 
the people of this country only because he happens to be a candidate 
for reelection unless you give equal time to every splinter party candi- 
date? Do you take that position 4 ¢ 

Mr. Price. I do not see where we said that exactly, Senator, but I 
could clarify that if you like. 

Senator Pastore. I would like to have that clarified, because that is 
the thing that is disturbing me. 

Mr. Price. We have called for a reasonable extension of equal time. 

Senator Pastore. I hope you will tell me what you mean by “rea- 
sonable.” 

Mr. Price. This is a very difficult. problem to find a formula for this, 
as you know and as we know. 

Senator Pastore. I think the formula is very simple. I think this 
ought to be the formula: If it is a newscast, it is not initiated by the 
candidate himself and it is done by the station in good faith as an 
objective thing in the public interest, without trying to intentionally 
advocate or promote the cause of one candidate to the discrimination of 
other candidates; and that to me represents a public service in the 
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nature of a newscast which is not done to subvert or to violate the 
policy and principles of section 315. 

Now do you find any fault with the statement I have just made? 

Mr. Price. Well, Senator, I recall listening to you before when you 
were raising the very point that news broadcasts could themselves 
under certain circumstances be used to advocate the election of one 
particular nominee over another. 

Senator Pasrore. That is right, and that is the reason why I would 
write in there—that is the reason why I added the other condition when 
Mr. Swezey was testifying, you see, to the effect that I was not com- 
pletely satisfied with the Allott and the Holland bill in that regard. 
In other words, I would not want to make the test as to who initiates 
the program. 

Now, through their sense of responsibility maybe we would get suffi- 
cient public protection, but I think I would go a step further m order 
to obviate all other arguments that have been raised here, and I would 
write something in there that would put them on guard that there 
could be no deliberate intention here to promote the candidacy of one 
candidate as against the other. In other words, it would have to be, 
strickly speaking, a newscast—not something that was done to pro- 
mote or to advocate the cause of one to the discrimination of others 
under the guise of being a newscast. 1 would write the qualifying 
language right in the law. 

That is my present feeling. I know that does not satisfy the broad- 
casters. I know that, and I know it does not satisfy a lot of other 
yeople; but, on the other hand, I have a specific responsibility to meet 
en on a very practical basis, as well, and I am very much interested 
in what you are saying, and I am waiting attentively to listen to how 
you are going to develop this reasonable extension. 

I may be anticipating here, and if I am, I am being unfair to you 
and I apologize for it. 

I will tell you frankly as I sit here now—even the man who wrote 
the law, who was instrumental in writing the law back in 1927— 
Mr. Dill I think his name was, Senator Dill—he went so far as to 
say he never intended section 315 to be given the interpretation it was 
given by the Commission in the Lar Daly case, and he‘is the man who 
wrote it. 

Now I hope we do not take the position here that while that may 
be a fair interpretation of the law as written, that ought to be the 
interpretation that ought to be adopted as a matter of policy on the 
part of the Congress and the people of the United States. 

I am not debating with you, but I would merely like to clarify the 
air. 

Mr. Price. I would like to interpose on that question right now, that 
we have not come here with a formula. We do not know of any for- 
mula, or if it is possible to even devise a formula. 

We come here speaking: basically to the basic nature of the formu- 
lation of the Federal Communications Act which 

Senator Pastore. Yes, but let us be frank about it—we have not 
gotten to this point just because we are naive—but your position now 
is that we do nothing. The position that you take now is that we do 
nothing about this and let things stay the way they are. 
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Mr. Pricer. We support none of the existing proposed legislation; 
that is correct. 

Senator Pastore. All right, go a step further: Do you think the 
Congress ought to do anything about the Lar Daly decision? You 
can answer that categorically and then qualify your answer. 

Mr. Price. Well the categorical answer is 

Senator Pastore. I am a man who likes to get to the point. 

Mr. Price. Well our answer then to that is that the Congress should 
do nothing providin 

Senator Pastore. Your position here is that we do nothing about it? 

Mr. Price. Yes, but this is not our own position and I would like 
to go on to elaborate on it. 

Senator Pastore. No, no, no, no, no. I would like to clarify the 
record. I will not prohibit your reading your statement; you read the 
statement any way you please. 

Sometimes the witnesses who come to a point they do not like to have 
discussed, they say they would like to read the statement. 

Mr. Price. I said before I would like to interpose here an attempt 
to answer your question. When I say our main viewpoint on this goes 
to the basic nature of the Federal Communications Act and that this 
is not the same as the press and other aspects of—other media of pub- 
lic opinion—it does operate by the technical nature of the mass media 
communications and by the spectrum and all the aspects of electronic 
communications—it must act as part of the public domain. Therefore 
it has a special responsibility. 

Senator Pastore. Yes, I recognize that. 

Mr. Price. This is basic to our position. 

Senator Pastorg. I recognize that. 

Mr. Price. And somehow an attempt to define what should be done 
in terms of news broadcasts has to have this as a focal point. Now 

Senator Pastore. I know, but in the proper exercise of the public 
domain I do not think we ought to reach any ridiculous situation 
and I think we are confronted with the situation—and I ask you the 
question specifically : Section 315 was intended to promote the public 
interest, is that right ? 

Mr. Price. Right. 

Senator Pastore. And no law of Congress is ever written intention- 
ally with any other purpose in mind. 

Now when we reach the situation that a witness begins to quaver or 
to quiver a little bit on whether or not the President of the United 
States should be kept off of a news broadcast during the time of a 
political campaign because he happens to be a candidate for reelection, 
unless equal time is being given to every candidate, then I am telling 
you you are making the best argument to throw the whole section 
out. I mean, if that seems to be the policy of the Congress, and if 
that seems to be the interpretation of the people who come here ad- 
vocating the retention of 315, they are making the weakest argument 
I have ever heard in that regard, because the President of the United 
States is still the President of the United States even if he is a candi- 
date for reelection. And this idea that you have got to give every- 
body else equal opportunity if he appears on a newscast—now I am 
talking about a newscast, and a newscast must be something that has 
an objective value to bring the news to the attention of the people. 
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Now, if that newscast is being deliberately used in order to advocate 
his candidacy for reelection, then I say it is off. It is wrong. It 
shouldn’t be allowed. 

But if that newscast is to bring the word of the President and to 
bring his ideas to the attention of the people as a news item as it might 
be brought to their attention by reading a newspaper, then I think 
that we have to listen to a man like Dill who wrote the law who said 
he never intended any such ridiculous situation as we are now con- 
fronted with because of the Lar Daly decision. 

Mr. Price. Well, sir, our 

Senator Pastore. I have used the word “horrible” and I reiterate the 
word “horrible,” whether anybody likes it or not. 

Mr. Price. Well, sir; we have not made the point here that the 
President should be kept off the radio. Certainly it would be ridicu- 
lousto do so. It isthe formulation of the networks that proposes this 
alternative in blacks and whites. 

I might point out at this point that there is a problem which faces 
not only the communications facilities in the United States. There 
has been a long history of resolution of this problem in Great Britain, 
for instance. The BBC in Great Britain has dealt with this problem 
over a period of years. I happen to have with me a copy of the BBC 
handbook. In there they have a precise formula for the handling of 
minority parties. This is not a formula which we would necessarily 
accept because the British experience is different from ours. But in- 
herent in the spirit of the BBC deliberations on this is the fact that 
due recognition is given to the role of minority parties in the British 
Government and on the British electoral scene. It is the spirit which 
we somehow think is needed in this kind of a situation. 

The alternatives are not the alternatives of the networks as proposed. 

Later in the statement you will find we consider the alternatives they 

ropose an actual threat. We believe somehow in good faith, and so 
forth, this problem can be worked out and we would like to be part—— 

Senator Pastore. Now, will you indulge me for just a moment. I 
have a very important call to make and then I will come back. Just 
give me 5 minutes. 

We will recess for 5 minutes. 

(Short recess taken. ) 

Senator Pastore. All right, sir, you may proceed. 

Mr. Price. I would like to add one comment to answer your question 
again: When I refer to the BBC, the BBC is a Government-owned 
broadcasting system and it has a policy of seeking out the views of 
minority party leaders on the various questions, including the alloca- 
tion of time and the spacing of time, the designation of time, the hour, 
time of day, and so forth. 

It is this kind of spirit of cooperation which is lacking today and 
which is not really conceived of as a resolution of this problem. 

The campaign of the Independent-Socialist Party in last year’s 
New York State elections illustrated the radio-TV “blackout of 
silence.” Both Rockefeller and Harriman, when they chose to court 
the vote of ethnic groups were given full publicity when they munched 
cheese blintzes, or Italian salami, but never was there a word of recog- 
nition of the program of the Independent-Socialist Party or the state- 
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ments of its candidates which was considered newsworthy by the radio- 
television stations of New York City. 

And yet the Independent-Soci list Party had conducted a successful 
petition campaign to get on the ballot in New York State against 
tremendous odds. 

But more important than the ballot victory which made history in 
New York State politics was the opportunity thus provided to present 
to the New York State electorate real alternatives on the crucial issues 
of our times: peace versus continued expensive cold war foreign 
policy; an end to the testing of nuclear weapons versus continued 
pollution of the air from nuclear fallout; a strong civil rights pro- 
gram versus a watered-down policy of the major p: arties; the sugges- 
tion of basic Socialist alternatives to recurrent boom and bust, and 
mass unemployment versus inadequate and piecemeal policies of the 
other parties; a program for civil liberties versus the continuing 
witch hunt. 

If our program was not one which could be supported by the broad- 
casters themselves, nonetheless, perhaps members of this committee 
might agree that the issues themselves are the crucial ones facing 
the American people today and that i in our case, real alternatives were 
presented to the voters. And it is always the electorate which by its 
votes should decide on the alternatives, not the judgment of a po- 
litically pure and cautious newscaster. 

The fact is that if the voters had relied on radio and television news- 
casts for information as to the ballot alternatives, they could never 
have known that such alternatives as ours were within their reach in 
the voting booth. This is not an atypical story, it is frighteningly 
typical. ‘Such a record is remote from the description of a federally 
licensed facility which is presumed to act in the public interest. 

The broadcasters are now threatening that if newscasts are not made 
exempt from the equal time rule, they will just refuse to carry any 
political news at all in the upcoming important 1960 election year. 
This is an arrogant threat intended to create a scare atmosphere to 
impel Congress to act with unseemly haste. 

From the early days of the notorious alien and sedition law, so 
soon repealed, to the Smith-Connally Act a century and a half later, 
disowned by its own author in the very next session of Congress, Con- 
gress has always lived to regret legislation pushed through with 
indecent haste under the pressure of some special interest. 

There would still be time in the next session of Congress for the 
broadcasters to seek legislative remedy. In the meantime a calm 
appraisal, encompassing all points of view. could cut through the 
myriad of strawmen which have been created by the network spokes- 
men, and could clarify some of the basic issues. 

If it is difficult to get on the ballot in New York State, it is an 
absolute impossibility “for a minor party to surmount the restrictive 
election laws in such important electoral States as Ohio, Tlinois, and 
California. Such laws passed with bipartisan approval of the two 
major parties are not only discriminatory against the political groups 
involved, they are fundamentally an effrontery to the voters of such 
States inasmuch as they deny the voter full access to the electoral 
process by restricting his right of free choice. 
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Such discrimination pervades the legal election machinery through- 
out the United States. 

Even under the equal-time rule, the burden of proof was always 
on the political group involved. These groups, limited in their re- 
sources, were required to devote considerable time and energy to the 
monitoring of broadcasts, to the sometimes complicated and. usually 
time-consuming negotiations to secure the time. 

Minor parties have still never had anything like equal time. They 

cannot afford the hundreds of thousands and even millions spent by 

both Republicans and Democrats during a presidential campaign. 
But section 315 has guaranteed a bare minimum access to the air for 
those few minority parties which were able to make the serious effort 
necessary to place top candidates on the ballot. 

It would make more sense for Congress to investigate how many of 
these election laws violate the 14th amendment and to ascertain whether 
there may be legislative remedies for this situation than for it to rush 
headlong into legislation which would further restrict the voices that 
can be raised under existing FCC regulation and policy. 

Ever since Jefferson said: “Educate and inform the whole mass of 
the people. An enlightened public opinion is the best safeguard 
against tyranny,” all real American political thought, conservative as 
well as liberal, has assumed the voter’s right and his responsibility 
to use every available channel of information on the issues he must 
decide. 

The history of the United States might have been completely dif- 
ferent or, in a sense, nonexistent, had George III possessed and mo- 
nopolized such channels of mass communication as we know today. 

The prerevolutionary committees of correspondence, at first a small 
minority, were able to use only slowly duplicated personal letters and 
the face to face conversation of neighbors. But the overwhelming 
majority of monarchists who opposed them themselves had, at best, 
handset type and the unamplified voices of town criers. 

The great midwestern Populist movement of the late 19th century, 
which was the seedbed of so many 20th century reforms—from public 
service commissions to the 8-hour day—was still carrying on its 
political debate in a country where there were literally thousands 
of independent smalltown newspapers able and often willing to ally 
themselves with a minority party, instead of the few great chains 
and news services which now dominate the scene. 

Even in 1916 there were, as yet, a substantial number of comparable 

ways in which minority groups could present their views for public 
consideration in competition with those of the two major parties. 
The million votes cast for Eugene V. Debs, the great American 
Socialist labor loattbe then in jail for protesting against World War I, 
testify to their effectiveness. And the testimony becomes still more 
impressive when we realize that the electorate was then less than a 
quarter the size of ours today. 

But today the radio and TV have not only largely superseded the 
press, they have also minimized the effect of street meetings, personal 
debates or forums, and all other forms of campaign activity. A 
monopoly of those forms is, virtually, a monopoly of all election effort. 
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The desire for such an electoral monopoly by the two major parties 
is virtually conceded by one of the Hartke bills strongest proponents, 
Frank Stanton, CBS president, who has said: 

The bill recognizes the political reality that normally ours is a two-party 
system. Up to now, broadcasters have been forbidden to recognize this fact 
of political life. 

This quote gives the show away. From the head of a near monop- 
oly it is understandable. But it is a misreading of American political 
history and of the realistic wisdom behind section 315. It is a candid 
plea for political conformity and for the elimination of political 
dissent. 

The broadcasters, if they are really to operate in the public interest, 
should have nothing to fear from an extension of the principle of 
free political discussion. 

Back in the 17th century poct John Milton, himself a crusader for 
free speech, said: 

And though all the winds of doctrine were let loose to play upon the earth, 
so Truth be in the field, we do injuriously by licensing and prohibiting to mis- 
doubt her strength. Let her and falsehood grapple; who ever knew Truth put 
to the worst in a free and open encounter * * * give her but room and do not 
bind her when she sleeps * * *. 

In our own day another fighter for free speech, Dr. Alexander 
Meiklejohn, testifying before another Senate committee, has said: 

Just so far as, at any point, the citizens who are to decide issues are denied 
acquaintance with information or opinion or doubt or disbelief or criticism 
which is relevant to those issues, just so far the result must be ill-considered, 
ill-balances planning for the general good. It is the mutilation of the thinking 
process of the community against which the first amendment is directed. 

It is these sentiments which should guide the deliberations of this 
committee in its search for an answer to the questions raised by the 
paver’ legislation before it, lest important democratic principles 

come lost in its haste. 

Senator Pasrore. Our next witness is Mr. Newcomb. 


STATEMENT OF LAMAR A. NEWCOMB, LICENSEE AND OWNER OF 
BROADCAST STATION WFAX, FALLS CHURCH, VA. 


Mr. Newcoms. Mr. Chairman and members of the committee, my 
name is Lamar A. Newcomb. 

I am the licensee, owner, and general manager of broadcast station 
WFAX, Falls Church, Va., which operates daytime only, is not affili- 
ated with any network, and is not incorporated. 

I have operated this station since 1948. Prior to that time I served 
2 years as Navy communications officer, and about 14 years as field 
inspector-investigator for the Federal Communications Commission. 
T have been in radio since I was 18 years old. 

In operating WF AX, the application of section 315 of the Com- 
munications Act, in my view, should be repealed or modified drasti- 
cally. My reasons are substantially the same as those presented here 
by others representing larger stations and the industry. 

As a somewhat typical small station onerator, with a small staff, 
I approach each political campaign with the attitude that any income 
derived will not justify the work and effort expended. The possi- 
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bility of falling into violation of section 315 is so great, and the avoid- 
ance of such an event are so involved, that I have made the practice 
of preparing political broadcast contracts for all parties, with their 
signatures but not maine, and holding all those contracts for my signa- 
ture until such time as every party has seen all the contracts. 

The added difficulty in verifying the authority of the candidates’ 
representatives who have come to buy time, attempting to guard 
against libel and slander, makes my position most uncomfortable. 
And then, explaining and justifying this procedure to the representa- 
tive of a candidate hits a aa All this confusion reacts to the 
detriment of the candidates’ desired use of my station, and also of 
my desire to bring political campaign issues to the public. 

I cannot render a good service to the candidates or to the listeners 
where the application of a law is involved, which places me in such 
a precarious position, and where an unintentional violation of section 
315 is so probable. 

With the present great number of radio and television stations, 
and the very widespread ownership, there appears to be no danger to 
the Nation in the repeal of section 315 so as to permit me and the 
other licensees to make separate and independent determinations on 
the subjects here before you. I have worked with broadcast stations 
most of my life, both from the side of Government regulation and 
from the side of stations. In my judgment, the stations of this 
country can be trusted to do what is right in the public interest, and 
there is no necessity for applying the straightjacket of excess law and 
regulation in this field. ‘The record of the radio and television indus- 
try certainly shows that. 

All stations are required to prove themselves as operating in the 
public interest, convenience, and necessity: (1) in periodic examina- 
tion for renewal of licenses. For AM broadcasting stations, that is 
every 3 years; (2) in being continuously subject to FCC inspection; 
(3) and in the very nature of broadcasting where the entire station 
practice is an open face to the public and everyone concerned. 

I recommend that section 315 of the Communications Act of 1934 
be repealed, or drastically modified for relief to activities in political 
Hroadcanting. 

Thank you, gentlemen, for permitting me to present my views on 
this matter. 

Senator Pasrore. We want tothank you, sir, for coming. 

I would like at this time to incorporate and make part of the 
official record the following : 

A letter dated June 19, 1959, from Mrs. Clara 8. Logan, president, 
cag Association for Better Radio & Television, Los Angeles, 

alif. ; 

A letter dated June 24, 1959, from Frederick W. Ford, Commis- 
sioner, Federal Communications Commission, supplying further 
ooo of an amendment to section 315(a) he proposed on 

une 18; 

A statement dated June 24, 1959, submitted by Victor A. Sholis, 
vice president and director, WHAS Radio and TV, Louisville, Ky.; 

A statement dated June 22, 1959, submitted by John E. Stempel, 
chairman, Department of Journalism, Indiana University, Bloom- 


ington, Ind.; 
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A statement dated June 22, 1959, submitted by Assistant Prof. 
Richard D. Yoakam, Department of Journalism and Radio and 
Television, Indiana University, Bloomington, Ind.; 

A statement submitted by Elmer G. Sulzer, director of radio and 
os eer communications, Indiana University, Bloomington, Ind.; 
anc 


A statement submitted by Congressman Donald L. Short, Republi- 
can of North Dakota. 
(The statements referred to follow :) 


NATIONAL ASSOCIATION FOR BETTER RADIO AND TELEVISION, 
Los Angeles, Calif., June 19, 1959. 
Senator JoHn A. PASTORE, 
Washington, D.C. 


DeaR SENATOR PAstorRE: Because of our great concern over the preservation 
of the public’s safeguards stated in section 315 of the Communication Act of 
1934, as amended, and in particular the requirement that if one legally qualified 
candidate is given or sold broadcasting time, that equal opportunities be given 
to all other candidates for the same office, the members of the executive com- 
mittee of the National Association for Better Radio and Television wish to 
make the association’s position clear with the following statement. 

The members of the broadcasting industry receive free licenses from the 
public to broadcast over specific wavelengths which, during the period of their 
license, are preserved for them alone by costly Federal surveillance and enforce- 
ment, and in return for these free licenses they are charged with certain re- 
sponsibilities. These valuable licenses enable broadcasters to earn enormous 
revenues. The license is considered so valuable that the sale price of a metro- 
politan frequency for an unexpired period, plus the expectancy of renewal, 
usually runs into eight figures. 

In return for temporary use of the public’s airwaves, the licensee pledges to 
offer public service. The Communications Act of 1934, under which he operates, 
makes this requirement in broad and general terms. It leaves it to the licensee, 
for example, to decide what proportion of time may be devoted to advertising, 
public service programs, news programs, etc. 

This association has pointed out repeatedly in the past that the licensees have 
sometimes placed their commercial interests above their duty to serve the 
public. 

The duty to present news fairly and to give the public an opportunity to be 
fully informed of all viewpoints is one of the most important duties of the 
broadcasting industry. On the whole, we believe that the industry has tried 
to honor this responsibility. We criticize news broadcasts for the skimpiness 
of their coverage, for their brevity and oversimplification, and for their general 
inadequacy, but we see no industrywide attempt to slant them or to present the 
news unfairly. 

Judging by the morality and general conduct of the industry, we assume that 
this fairness is due, in part, to a realization that the statutory requirement of 
public service is officially interpreted to require “balanced,” “well-rounded,” and 
“fair” presentation of the news. The statutory requirements on this point, how- 
ever, are stated only in broad and general terms. The only attempt at specificity 
is section 315, which requires that if free time is given to one candidate, equal 
time must be given to all other candidates. This section, although limited to 
election campaigns, raises a standard which is applied to other aspects of news 
and public events coverage. 

We fear that the destruction of this one specific standard would be the first 
step in an erosion of the broadcaster’s responsibility for fair and impartial 
news coverage. We have no doubt that if the standard were eliminated in the 
narrow field in which it specifically applies, the broadcasters would regard 
this elimination as a signal that they are permitted to relax these standards in 
other aspects of elections and news coverage. 

Admittedly, as section 315 now stands, it imposes a burden on the broad- 
easting industry. Part of this burden merely involves the performance of use- 
ful public service. Occasionally, it requires the performance of acts which are of 
no value whatever, and occasionally, as in the recent Chicago situation, it re- 
quires the performance of acts which are irritating and costly to the broadcaster 
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and boring to the public. We think that these disadvantages are extremely slight 
when weighed against the importance in a democracy of assuring the widest 
public knowledge of the issues and personalities upon which they must make 
informed and responsible decisions. 

However, with regard to the Lars Daly situation in Chicago, we would offer 
this comment: 

The decision of the Commission was in certain respects so extreme as to raise 
the question as to whether it was a good faith interpretation of the act or an 
attempt to reduce it to an absurdity. To quote from the Federal Communica- 
tions Commission public notice of October 6, 1958, “Use of Broadeast Facilities 
by Candidates for Public Office” : 

“12. Question. When a station, as part of a newscast, uses film clips showing 
a legally qualified candidate participating as one of a group in official cere 
monies, and the newscaster, in commenting on the ceremonies, mentions the 
sandidate and others by name and describes their participation, has there been 
a ‘use’ under section 315? 

“Answer. No. Since the facts clearly showed that the candidate had in no 
way directly or indirectly initiated either filming or presentation of the event, 
and that the broadcast was nothing more than a routine newscast by the station 
in the exercise of its judgment as to newsworthy events.’ There is no reason 
why every news photograph which accrues to an incumbent in the course of the 
performance of his work must be balanced by equal photographic opportunities 
for his opponent. Extreme abuse of this situation is a question of fact which 
‘an be determied if and when it arises. 

Over the years the broadcasting industry has resisted every attempt at regu- 
lation of program standards in the public interest. They must not succeed in 
weakening the Federal Communications Commission. It is the purpose of the 
broadcasting industry to convert from the limited and conditional license to 
use the airwaves to absolute ownership of the airwaves without public repson- 
sibility. They are now attempting to exploit a situation which has been created 
by a small and unimportant situation into a pretext for destroying an important 
safeguard in the Communications Act. We have lived with this provision for 
25 years and have benefited by it. There is no reason to repeal it now. 

Sincerely yours, 
Mrs. CLARA S. LOGAN, President. 


NATIONAL ASSOCIATION FOR BETTER RADIO AND TELEVISION 
FOUNDED 1949 
National headquarters: 882 Victoria Avenue, Los Angeles, Calif. 


“A nonprofit corporation dedicated to the advancement of the public’s interests 
in the broadcasting industry” 


AIMS AND PURPOSES 


1. To coordinate the interests of civic, religious, educational, business, and 
labor organizations and individuals for the purpose of encouraging the presenta- 
tion of radio and television programs which will maintain the high standards 
of the American people. 

2. To provide listener-viewers with opportunities to meet and discuss their 
interests in radio and television. 

3. To foster a deeper knowledge of the subject of radio-television as a social 
force by studying, by listening, and by observation, to evaluate programs, and to 
publish the results. 

4. To encourage complete and accurate information about radio and television 
in all newspapers and reliable critical reviews of programs. 

5. To create a demand for programs which will stimulate a greater sense of 
pride in our democratic form of government and encourage constructive think- 
ing toward its preservation. 

6. To create and maintain patronage for sponsors who broadcast programs 
meeting with the standards recommended by this organization. 

7. To convey findings and attitudes to stations, networks, sponsors, and ad- 
vertising agencies, as well as to the Federal Communications Commission and 
the general public. 
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8. To encourage the development of high individual standards of radio and 
television appreciation, both in the schools and in the homes. 

9. To encourage a cooperative attitude between the radio and television in- 
dustry and the listening public. 

10. To assist and cooperate with other organizations having similar or related 
purposes. 

11. To offer radio and television stations community cooperation in the 
furtherance of their operation in the public interest. 
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NATIONAL ASSOCIATION FOR BETTER RADIO AND TELEVISION 


OFFICERS 
President : Mrs. Clara S. Logan 
Secretary : Mrs. Victor Roberts 
First Vice President : Dr. Lee deForest 
Second Vice President : Dr. Francis W. Noel 
Treasurer : Miss Gertrude M. Blackstock 


BOARD OF DIRECTORS 


Mrs. A. Stanley Adams, Kappa Gamma Pi 

Mr. James V. Bennett, Director, U.S. Bureau of Prisons, Washington, D.C. 

Miss Gertrude M. Blackstock, California Department of Mental Hygiene 

Mr. Richard Clendenen, associate professor, Ohio State University, Columbus 

Dr. Lee deForest, “Father of Radio” 

Mr. Morton Edwards, editor, Two to Five World News, New York City 

Mr. Phillip Essman, radio and TV consultant, Los Angeles County Schools 

Mrs. Robert Fitch, United Churchwomen of Southern California and Southern 
Nevada 

Mrs. R. Calvert Haws, formerly vice president, National Council of Catholic 
Women 

Mr. John D. Henderson, librarian, Los Angeles County Public Library 

Mr. Raymond M. Holt, librarian, Pomona Public Library, California 

Mrs. Jane Hood, educator, Los Angeles, Calif. 

Dr. Leon C. Hood, educator, New Jersey 

Dr. Elizabeth B. Hurlock, psychologist, the Graduate School, University of 
Pennsylvania 

Judge Frank J. Kronenberg, county of Niagara, New York 

Mr. E. G. Krauss, secretary, State Police Chiefs Association of Ohio 

Dr. Robert D. Leigh, director, communications study, Columbia University, New 
York City 

Mrs. Clara S. Logan, founder member 

Mr. Doane M. Lowery, president, Flintridge Preparatory School for Boys, Pasa- 
dena, Calif. 

Mrs. Ellwood J. Munger, California Federation of Women’s Clubs 

Dr. Gary Cleveland Myers, editor, Highlights for Children, Honesdale, Pa. 

Mrs. Doris Nettleton, educator, Los Angeles, Calif. 

Mrs. Thomas Nicholson, Los Angeles Archdiocesan Council of Catholic Women 

Dr. Francis W. Noel, chief, audiovisual education, State of California 

Dr. Paul Popenoe, director, American Institute of Family Relations 

Mrs. Forrest Radcliffe, TV chairman, United Church Women of Southern Cali- 
fornia, and Southern Nevada 

Mrs. Helen Rachford, director, Division of Audiovisual Education, Los Angeles 
County Schools 

Mrs. Victor Roberts, Los Angeles Archdiocesan Council of Catholic Women 

Dr. John C. Schwarzwalder, general manager, KTCA-TV, Minneapolis-St. Paul 
ETYV Station 

Mr. Gilbert Seldes, author and critic, New York City 

Mr. Robert Lewis Shayon, radio—-TV, the Saturday Review, Westport, Conn. 

Dr. Charles A. Siepmann, chairman, Department of Communications, New York 
University 

Dr. Dallas Smythe, research professod of communications, University of Illinois 

Mr. Jerome H. Spingarn, counselor at law, formerly with the Federal Communica- 
tions Commissions, Washington, D.C. 

Mrs. John H. Steiner, member, NAFBRAT Evaluation Committee 

Mrs. Harold M. Stern, Los Angeles 

Mrs. Gertrude Swanman, founder member, Los Angeles 
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Mrs. Mary Alice Uphoff, educator, Los Angeles 

Dr. Fredric Wertham, psychiatrist, New York City 

Dr. Norman Woelfel, director, Teaching Aids Laboratory, Ohio State University, 
Columbus 

Dr. Isidore Ziferstein, psychiatrist, Los Angeles, Calif. 

Mrs. Carma R. Zimmerman, librarian, State of California 
Dr. Edgar Fuller, professor, Ohio State University. 


HISTORY 


During the spring of 1949 in Los Angeles a new organization came into being. 
It was the Southern California Association for Better Radio and Television, 
an energetic group of men and women who had been active in this field in PTA 
women’s clubs, and church groups. For 2 years SCAFBRAT coordinated opin- 
ions of the listener-viewer so effectively that its local efforts became a national 
movement. Soon organizations and individuals from all sections were inquiring 
about affiliation. Virtually by public demand, and in order to meet this national 
need, in 1951 SCAFBRAT was reorganized into the National Association for Bet- 
ter Radio and Television. 

NAFBRAT serves the public through its annual studies of children’s radio and 
television programs, the publishing of a guide to better programs, and the con- 
ducting of surveys of crime programs, commercials, and station programing. In 
addition NAF BRAT members receive monthly bulletins and reprints. Another 
service provides information and materials in answer to requests from students, 
ministers, teachers, universities, libraries—from all over the United States and 
from foreign countries. 

The integrity and accuracy of its surveys and good judgment and wisdom evi- 
denced in its bulletins have earned for NAFBRAT the respect of the broadcasters, 
the advertiser, the sponsor, and even that long silent, long neglected member of 
this partnership—the listener. Yes, at last this until now inarticulate partner is 
finding a voice in NAFBRAT. NAFBRAT is unique, the first organization of its 
kind in the country. Its growth and influence have been phenomenal. 


SPEAKERS PRESENTED ON NAFBRAT PROGRAMS 


Dr. Frank Baxter, professor of English literature, USC, and instructor of 
“Shakespeare on TV.” 

Miss Gertrude Blackstock, psychiatric social worker. 

Mr. Joseph Brenner, formerly regional attorney, Federal Communications Com- 
mission. 

Miss Dorothy Brown, continuity acceptance editor, western division, ABC radio 
and TV. 

Mr. Thomas Cassidy, radio producer. 

Mr. Syd Cassyd, past president of the Academy of Television Arts and Sciences. 

Mr. Art Clokey, creator of “Gumby.” 

Mr. Benedict Cottone, formerly General Counsel, Federal Communications Com- 
mission. 

Mr. Norman Cousins, editor of the Saturday Review. 

Dr. James Finn, associate professor of education, USC. 

Mr. Al Gordon, past president Radio News Club of Southern California. 

Mr. Jack Gould, TV-radio editor of the New York Times. 

Dr. Heinz Haber, technical consultant science-fact program of “Disneyland.” 

Lt. Virgil Hartgrove, Los Angeles Police Department. 

Mrs. Eleanor Hempel, teacher on “Little School House.” 

Mrs. Mary Hickox, producer of “Jump Jump of Holiday House.” 

Dr. Samuel D. Ingham, psychiatrist. 

Miss Erna Lazarus, TV writers group of Screen Writers Guild. 

Mr. Arnold Marquis, radio-television writer and producer. 

Mr. Robert Maxwell, TV producer. 

Mr. Albert McCleery, producer-director of “Matinee.” 

Mr. Marvin Miller, TV-radio announcer, actor, narrator. 

Dr. Francis Noel, chief, audiovisual education, State of California. 

Rey. Clifton E. Moore, director of radio and TV, Los Angeles Church Federation. 

Mr. William Mooring, TV-radio editor. 

Mr. Carl Nater, department head, Walt Disney Studio. 

Mr. Frank Orme, editor TV magazine. 

Mr. Dan Pursuit, director, Delinquency Control Institute, USC. 





296 POLITICAL BROADCASTING 


Mr. Stuart Reynolds, producer, Sovereign Productions. 

Mrs. Helen Rachford, director of audiovisual education, Los Angeles County 
Schools. 

Mr. Clete Roberts, news commentator. 

Mr. William Robson, TV-radio producer. 

Mrs. Corinne Sturtevant, counselor to parents. 

Mr. Malvin Wald, director and producer of Hans Christian Andersen TV 
series. 

Mr. Bill Whitley, director of public affairs, KNXT. 

Dr. Isidore Ziferstein, psychiatrist. 


“VIEWPOINTS” 


Norman Cousins, editor of the Saturday Review hailed the NAFBRAT activi- 
ties as an important part of the “large fight of our time” to preserve standards 
of culture and good taste during his talk to NAFBRAT members. “NAFBRAT 
“an be extremely effective in its work. This work is vital because TV is the 
most effective medium of communications ever developed by man. No invention 
has ever had so much power to influence thought, or lack of it.” 

Dr. Lee deForest, “father of radio”: ‘“‘The earnest activities of such organ- 
izations as NAFBRAT have already resulted in some degree of improvement. 
An organized continuation and redoubling of such effort will in good time result 
in restoration of broadcasting to its original high ideals.” 

Robert Lewis Shayon, writer for the Saturday Review: “NAFBRAT’s devel- 
opment is very encouraging. It is getting more and more groups to listen criti- 
cally and to act constructively upon their judgments. It should receive the 
wider support it has earned and it can become a real force in the broadcasting 
picture.” 

Variety: “Key pressure on the national level (to cut down on excess brutality 
and violence in syndicated TV series) has been coming from the National Associ- 
ation for Better Radio and Television (NAFBRAT), the Los Angeles based group 
which makes annual reports on children’s shows. But local pressure is on the 
upgrade, with many local groups citing the NAFBRAT findings as _ their 
authority.” 

Mr. Norman Barton, the University of British Columbia, Vancouver: “I am 
very pleased to be associated with NAF BRAT and would like to compliment the 
association for the work which has been accomplished during the past year. 
Our interest in television is continually increasing, and we use the findings of 
the association in many of our discussions and from time to time quote facts 
from the bulletin in our own mimeographed materials.” 

Senator Estes Kefauver, chairman, U.S. Senate Subcommittee To Investigate 
Juvenile Delinquency: “The subcommittee staff and I have been guided by, and 
we are still using, the fine testimony which you gave during our television 
hearings.” 

Presbyterian Life: “Seldom thanked or even acknowledged by the American 
public, the National Association for Better Radio and Television acts as an 
alert watchdog on the quality of programs.” 

William H. Mooring, syndicated columnist, Catholic papers: “There are no 
official Catholic ratings of TV, but many fine Catholic mothers serve on the 
NAFBRAT viewing panels, and their survey, I believe, is the best and most 
impartial taken anywhere in the United States.” 

General Federation of Music Clubs: “After several years of concentrated 
effort by the National Association for Better Radio and Television, better TV 
programing for children developed during the past season—along with plans for 
the year ahead. It is the most impressive and encouraging effort in the history 
of TV.” 

Dr. Max W. Poulter, of Tasmania: “It may be of interest to you to know that 
your activities and findings are followed by people in many different parts of 
the world. I recently quoted from your findings in giving evidence before the 
Australian Royal Commission on Television.” 

The listener has an interest in the airways—Protect that interest by joining 
NAFBRAT. Mail this coupon now. NAFBRAT, 882 Victoria Avenue, Los 
Angeles 5, Calif. 
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Here’s my membership: * 


) ee Ss et ca Sith eimai sg eta a igs pr i i 
Organization (if any) 


Check one: 
|] Individual (active) : $5 annually 
(_} Individual (sustaining) : $10 annually. 
{ } Organization : $10 annually. 
{_] Life membership: $100 or more. 
{_] Subscription :* $10 annually. 


NAFBRAT is a nonprofit corporation organized under the laws of the State of 
Jalifornia. Contributions to it are deductible for income tax purposes. 


WHAT NAFBRAT OFFERS 


For parents: Evaluation and recommendation of children’s programs. 

For radio and television chairmen: Current information through pamphlets 
and bulletins. 

For all members: Listening and viewing guides, reprints of articles, and a 
voice in the operation of your airwaves. 

For broadcasters: Widespread support and encouragement of good programs 
and good bronadeasting. 

This is your opportunity to support a recognized effort designed to raise the 
standards of radio and television programs in the United States. 

Wayne Coy, former Chairman of the Federal Communications Commission, 
said: “The time has come for the listener to make himself heard—not in spor- 
adic, exasperated outbursts, but in an intelligent, rational, organized fash- 
ion * * * The listener counsel movement can become one of the most powerful 
agencies for the public good in our time.” 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., June 24, 1959. 
Hon. JOHN O. PASTORE, 
U.S. Senate, Washington, D.C. 

Dear SENATOR PASTORE: This is in response to your request of June 19, 1959, 
for further clarification of the following language which I suggested on June 
18, 1959, as an amendment to section 315(a) of the Communications Act of 1934, 
as amended : 

“Provided, That newscasts and special events such as political conventions 
shall not be considered a use within the meaning of this section, but this proviso 
shall not except licensees who broadcast such news and special events from an 
objective presentation thereof in the public interest.” 

The primary purpose of this language is to remove newscasts and special 
events on which legally qualified candidates are seen or heard from the scope 
of section 315 and place such programs in the same category as all other news- 
casts and special events. 

The term “newscast” is used in the sense of a straight factual report of the 
news either by description or by the use of sound and/or pictures. For some 
years the public has learned to rely heavily on this type of factual news report- 
ing which is done without deliberate slanting, placement of news items or dis- 
tortion of the news and without the opinion of the reporter as to its meaning 
or interpretation. Normally, this type of news program reports the news in a 
balanced fashion as it is made without distortion from the reporter’s personal 
feeling, opinions or prejudices. 

The usual “news commentary” may be distinguished from a newscast by 
the fact that the public is made to understand that it is receiving the opinion 
of a commentator or an interpretation of the news rather than a factual ac- 


1Membership in NAFBRAT is limited to persons not directly affiliated with commercial 
broadcasting. 
2 Subscriptions to NAFBRAT materials are available to nonmembers. 
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count. This type of program need not be balanced and leaves wide scope for 
the personal views of the commentator. It should be noted, however, that bal- 
ance is usually achieved by broadcast stations broadcasting the programs of 
commentators with different points of view so that the public has available to 
it a choice of opinions. In this way, the possible charge is avoided that the 
broadcast facility is being used for the personal political interests of the 
licensees rather than being used in the public interest. 

It is only the newscast type of program that is intended to be covered by the 
suggested language. If it is desired to except news commentaries, forum type 
programs, panel discussions, and similar type programs initiated by and under 
the control of the broadcaster from the provisions of section 315, additional 
language would be required in the first two lines of the suggested amendment. 

The term “special events such as political conventions” was used to mean 
any type of special event of outstanding news significance involving a legally 
qualified candidate either of a political or nonpolitical nature. In the nonpoliti- 
cal sense, examples would be a broadcast by a public official on a subject of 
unusual significance of an official character involving the safety or welfare of the 
Nation of the political subdivision concerned such as a State, county, city, ete. 
The language “such as a political convention” was not intended as a limitation 
but as an example of the political type of special event included. The language 
originally drafted read “special political events’ but since something more 
than political events was intended, as described above, the present language 
was used. 

The term “who broadcast such news or special events” was used to indicate 
that this amendment still leaves it discretionary with the licensee as to whether 
he broadcasts news and special events programs. 

The term “objective” was substituted for “fair and impartial’ contained 
in the original draft. This was done to avoid the contention that fair and impar- 
tial in effect meant equal time or that the broadcaster was obligated to search 
out news on all opposing candidates. Moreover, the term “objective” was con- 
sidered to mean expressing facts without distortion from one’s personal feelings 
or prejudice or as separating facts as observed by reporters from opinion and to 
include the concept of fair and impartial. 

In summary the suggested language is an attempt to free broadcast licensees 
from the provisions of section 315 and to give them freedom to exercise their 
judgment in the handling of news programs and special events of outstanding 
national or local importance despite the fact that a legally qualified candidate 
may appear or be heard on such a broadcast, subject only to the test of all pro- 
graming as to public interest standards relating to controversial issues. Such 
an event may be the result of a candidate’s official position or of a political 
nature such as a debate between two of many legally qualified candidates for 
the same political office. 

The change in section 315 contemplated by the suggested language will result 
in an inability on the part of the Commission to issue rulings under this provi- 
sion until it is able to review the overall performance of the licenses as it relates 
to newscasts and special events. This may lead to some dissatisfaction on the 
part of both broadcasters and candidates who are used to getting almost 
immediate rulings from the Commission on other aspects of section 315, but the 
effect of excepting newscasts and special events from the requirement of equal 
time inevitably will require a longer period to rule on complaints. 

It is recommended that the committee make it perfectly clear in adopting any 
change in section 315 that it fully intends for the Commission to exercise the 
rulemaking authority in section 315(c) on questions arising under the provisions 
of its amendment and relating to the details concerning programs exempted from 
the operation of section 315. 

I am authorized to tell you that this letter has the approval of Chairman 
Doerfer, and Commissioners Hyde, Lee, and Cross. 

Commissioner Craven asked me to tell you that he does not agree with the 
proposed amendment, particularly with the interpretation of what constitutes 
newscasts and all material appearing after the word “section” in the proposed 
language. It is his view that the additional language would unncessarily com- 
plicate the Commission’s administration of the provision and adds nothing not 
presently contained in the act. 

Commissioner Bartley asked me to tell you that he thinks the suggested 
amendment goes too far, in that it includes the indefiniteness of “special events” 
which might well include “Fourth of July” picnics, plowing contests, post office 
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dedications, road or bridge ribbon cutting events, etc. He believes that the 
amendment would result in different treatment for an identical exposure, for 
example, ‘Your Congressman’s Weekly News Report” if carried as an isolated 
program would be a “use” under section 315, whereas if the same program 
were carried as part of a regularly scheduled newscast it might be exempt. 
He further believes that the legislative history of any amendment to section 
315 should clearly indicate which of the prior interpretations in the Commis- 
sion’s release on the “Use of Broadcast Facilities by Candidates for Public 
Office,’ Congress intends to reverse so that the Commission will have clear 
guidance in its administration of an amended section 315. 
If I can be of any further service to you, please let me know. 
Sincerely, 
FREDERICK W. Forp, Commissioner. 


STATEMENT BY Victor A. SHOLIS, VICE PRESIDENT AND DrrEcTorR, WHAS Rapio & 
TV, INc., LOUISVILLE, Ky., FOR HEARINGS ON AMENDMENT OF SECTION 315 OF THE 
COMMUNICATIONS Act 


My name is Victor A. Sholis. I am vice president and director of WHAS, 
Inc., licensee of WHAS Radio and WHAS Television, at Louisville, Ky. 

Originally we requested an opportunity to appear before the subcommittee 
headed by Senator John O. Pastore, during its hearings on proposed amend- 
ments to section 315 of the Federal Communications Act. When we learned 
that the subcommittee was confronted with a long list of requests for appear- 
ances, we withdrew ours. Instead, we hope the subcommittee will accept a short 
statement from WHAS Radio and WHAS Television on various aspects of the 
problem to which S. 1858, 8. 1585, S. 1604, and 8. 1929 apply. 

Basically, we feel most strongly that the interests of the American people 
would be served best by outright repeal of section 315. The importance to the 
people of radio and television as sources of news and information justifies 
removal of any restrictions that compromise or inhibit broadcasting efforts to- 
ward serving them in this field. 

As reporters we should be given the same freedom and responsibility for 
editorial judgment as is enjoyed by the press. 

Certainly, assurance of fairness in the presentation of political news and 
‘ampaign broadcasts is a compelling concern to everyone—the people, the Con- 
gress, the FCC, and especially the broadcasters. We, in the industry, are 
cognizant of our responsibility to our listeners and viewers, and of their de- 
pendence upon us for news and information. We have added new dimensions to 
American journalism at a time in the history of our democracy when they are 
desperately needed. To develop further our contributions as reporters, the 
roadblock that is now section 315 should be removed. 

I would not presume to suggest that repeal of section 315 will insure im- 
peccable performance in political campaigns by each of the thousands of 
licensees in the broadcasting industry. A small group might betray this respon- 
sibility of fair play. But on the basis of the broadcasting industry’s estab- 
lished track record, you can be confident it would be a very small group indeed. 
Against this possible minor defection must be measured the significant contribu- 
tion the rest of broadcasting would be making to our democracy. 

With these limitations of section 315 removed, I am positive that radio and 
television can improve and enlarge their role as reporters. Repeal of the entire 
section, therefore, is a course I urge upon you most vigorously. 

Should your eventual recommendation stop short of this, then I would suggest 
that—modified in one respect and expanded in another—S. 1858 becomes a mini- 
mum imperative. 

As it stands, S. 1858 corrects the crippling effect upon broadcast news of the 
FCC's Daly ruling. The consequences of this ruling could, in many easily con- 
ceivable circumstances, infringe upon the rights of viewers and listeners who get 
their news out of the air. Whatever may be said of us, both radio and television 
have been great news reporters—in many instances, incomparable reporters— 
and their freedom as such ought to be zealously guarded instead of hampered 
by an administrative ruling that makes the basic law ridiculous. 

It is mighty simple for an American to get onto the ballot. His name there, 
however, does not necessarily qualify him as a figure of either public interest 
or public importance, and no reporter of the news ought to be compelled to pre- 
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tend that heis. In fact, the effect of such pretense would not be merely ridicu- 
lous, compliance would be impossible. 

There is just not enough equal time for every publicity seeker the FCC has 
authorized to demand it. 

We cannot express too enthusiastically our support of subsection (e) of S. 
1858 which goes beyond newscasts and also frees news interview, news documen- 
tary, panel discussion, debate, or similar programs produced by a broadcaster 
from the tortuous impact of the Daly ruling. 

The value of this amendment would be even further enhanced if the require- 
ment that the program be “regularly scheduled” be eliminated. It has been 
traditional at WHAS to provide special programs on which candidates have 
appeared in debate or to respond to questions from voters. With time provided 
by WHAS, we would like to believe these “specials” contributed to the voters’ 
knowledge of candidates and campaign issues. 

Illustrative of this special campaign programing which has given candidates 
and parties free access to WHAS microphones and cameras apart from time 
they purchased are the following: 

During the U.S. senatorial campaign in 1954, WHAS persuaded the Republican 
incumbent, John Sherman Cooper, to appear in a special hour’s debate with his 
opponent, the late Alben W. Barkley. It was their only face-to-face appearance 
of the campaign, and was carried by both WHAS radio and WHAS television. 

In that same election, Congressman John Robsion, of the Third District, Ken- 
tucky, debated with his Democratic challenger, Harrison Robertson, on our sta- 
tions. 

Two years later, Congressman Robsion appeared on two 30-minute “special” 
debate programs with his opponent, Philip Ardery. 

Also in that 1956 campaign, WHAS presented “Kentucky Caucus’—a debate 
between the four candidates for the two U.S. senatorial seats from Kentucky. 
They were Senator Earle C. Clements, Gov. Lawrence Wetherby, and their Repub- 
lican opponents, Mr. Cooper and Thruston Morton. Each of these also appeared 
individually on WHAS-TV’s “What’s Your Question?’ a 30-minute nighttime 
program to answer questions from voters. 

In the 1958 election, Senator Vance Hartke and Gov. Harold Handley appeared 
on this program during their Indiana race for U.S. Senator. So did Congressman 
Robsion and his Democratic opponent, Frank Burke. 

Just last May, Kentucky staged one of the most aggressive and bitter Demo- 
cratic gubernatorial primary fights in the history of a State noted for its aggres- 
sive politics. With marginal candidates in the race, we did no “special” or 
even “regularly scheduled” programing with the two major rivals. Their only 
appearances on our station was on purchased time. 

Unless the requirement that such programs be “regularly scheduled” is dropped, 
we would be seriously hampered in our desire to expand campaign coverage by 
the need to include the unimportant, fringe candidate. In the past we have been 
prevented from arranging such “special” programs because of the “equal time” 
threat from casual candidates in the race. S. 1585 does not contain this restric- 
tion, and we recommend its removal from 8S. 1858. 

We also recommend extension of §. 1858 in another respect. Its corrective 
features, which we heartily support, are confined to campaigns for the Presidency 
and Vice Presidency of the United States. These are most helpful to networks 
and their affiliated stations, but a presidential campaign does not encompass 
all of Americans politics. To that end, we recommend S. 1858 be enlarged to 
include standards for defining “substantial” candidacies in all Federal, State, and 
local races. 

The primary responsibility for handling presidential and vice presidential 
talks and appearances on the air falls to the networks. Some of the problems 
seep down to station management, but generally these questions are resolved 
before they reach us. On the station level, however, we are confronted with 
just as serious and complicated a challenge in covering local campaigns. We 
must face just as handsome a collection of fringe and frivolous candidates as 
pop up in the national political picture. 

Getting your name on the ballot in Kentucky is a ridiculously simple matter, 
and perennial candidates take advantage of this fact. To enter a Democratic 
or Republican primary for any State office, you need the signatures of but two 
party members. In a general election, you can get your name on the ballot as 
an independent by obtaining the signatures of 1,000 voters in a statewide race, 
400 voters in a race for Congress, and 100 in a county race. To run for office 
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in the city of Louisville, including that of the mayor, you need but 20 signatures 
and your name appears on the ballot. Obviously, such lenient requirements in- 
spire insignificant candidacies. 

Here is the profile of a perennial candidate who has made 14 races and lost 
them all. He has run for alderman and mayor of Louisville, Jefferson County 
judge, for congressman, for Governor, and for the U.S. Senate. In 1952 he tried 
to run for President by filing in the local county court house, but discovered that 
the procedure was more complicated and the country was spared his candidacy. 

In his last congressional race, he offered himself to the electorate on the basis 
of a two-point platform: (1) he expressed opposition to continuance of the soil 
bank program; and (2) he opposed development of satellites out of fear they 
would destroy the moon. 

In 1954, this gentleman ran against the late Senator Alben Barkley in the 
Democratic primary, and polled 2,360 votes, or 1.625 percent of the total of 145,216 
cast. 

Back in 1955, when he sought the Democratic gubernatorial nomination, he fin- 
ished third in a field of three, polling 3,965 votes, or 0.0078 percent of the total 
of 505,594 cast. 

In 1956, when he campaigned for Congress in his desire to save the moon, he 
finished last in a three-man race, with 1,548 votes or 3.622 percent of 42,729 cast. 

In the Democratic State primary just a month ago, he was a candidate for 
nominee as Governor. The final tallies, certified by the State Election Com- 
mission, dislosed that this gentleman ran third in a field of four. He polled 
4,303 votes, or a magnificent percentage of 0.007 of a total of 559,700 votes cast. 

These statistics could be repeated for other fringe candidates, some on the 
perennial side and others who have showed up in one campaign only to vanish 
forever from political sight. 

These facts point up convincingly the need to enlarge S. 1858 by including 
standards for defining a “substantial’’ candidate in all Federal, State, and local 
elections. We recommend this strongly, and leave it to your experienced judg- 
ment as to what these requirements should be. 

We thank you for the opportunity to file this statement with you, and we hope 
it will be useful in your deliberations. 


A STATEMENT REGARDING SENATE BILLS PropostnG To AMEND SECTION 315 OF THE 
COMMUNICATIONS ActT oF 1934 


I have examined Senate bills 1585, 1604, 1858, and 1929 and find that all four 
seek to correct an unfortunate limitation that the Federal Communications Com- 
mission has placed on newscasting by the electronic media, but I support es- 
pecially Senate bill 1858, offered by Senator Hartke for himself and others, 
because it offers both a correction for that situation and for the situation arising 
from another Commission ruling that removes from the broadcaster control over 
the content of political broadcasts but gives him no protection from suits for 
libel arising therefrom. 

Both situations are repugnant to our American understanding of freedom of 
press and freedom of information and to our sense of fair play. 

Granted that at the present stage of electronic development, radio and tele- 
vision are not completely free media in the sense that anyone may go into the 
broadcasting business as he may go into other forms of publishing, yet we 
must keep all media as free as possible. 

The limitation placed on the broadcaster requiring that if a recognized can- 
didate for public office is permitted to use the broadecaster’s facilities he must 
make a Similar opportunity available to opposing candidates, while a curb on 
the broadcaster’s freedom, actully is in keeping with our general concept of 
freedom, for it protects the listener’s right to hear all sides of a specific question. 

But to extend this limitation to newscasts is interfering with the right of the 
individual listener to have a full and fair report of what is happening in gov- 
ernment, of how his elected officers are carrying out their duties, and how 
they are demeaning themselves in activities related to their offices such as 
appearances at and participation in public ceremonies. We may argue that an 
incumbent always has the advantage of a readymade news situation, but we may 
argue with equal force that such situations may be a disadvantage because they 
keep him constantly in the public eye. 
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We should therefore, by statute and by Commission ruling, make a distinc- 
tion between the broadeast purely for political purposes in which the public 
official obviously is appearing as a candidate and in which he controls fully the 
time and content of the broadcast, and the broadcast, either direct or indirect, 
of a news event in which the station selects what shall be broadcast and when. 
The tests of course are whether the event is the whole of a broadcast controlled 
by the candidate and arranged for political purposes, or whether it is but part 
of a broadcast controlled by the station’s news personnel. 

Radio and television cease to be reliable news media and fail of their function 
if they do not have the same freedom to report, analyze, and comment that other 
news media have. 

Likewise, in the second point covered by Senator Hartke’s bill, if the Com- 
mission denies to the station the right to remove defamatory material from 
the broadcast speeches of political candidates, then the stations should have 
protection from suit. The Commission’s original decision, so the then Chairman 
(Mr. Coy) told me, was based on the conception of the radio station as simply 
an agency of communication leasing its services to those who would broadcast 
just as a telegraph company leases its facilities to those who would send 
messages. Later decisions of the Commission have indicated a shift from that 
position, recognizing that the broadcast station has an editorial personality and 
exercises some judgment over what shall or shall not go over its airwaves. If 
Congress feels that candidates should be free even to defame, then it should 
protect the owners and employees of broadcast facilities from the suits arising 
out of conditions over which the Commission says they have no control. 

I respectfully urge the adoption of the Hartke proposals as contributions to 
maintaining our American concept of freedom of press and freedom of informa- 
tion and to the further development of an important news and editorial medium. 

JOHN E. STEMPEL, 
Chairman, Department of Journalism, Indiana University. 


John E. Stempel has been in the news and communications field for 42 years 
and for the last 21 years chairman of the department of journalism at Indiana 
University. Prior to his present position he was a news executive of the 
Easton (Pa.) Express and a member of the staffs of various newspapers, includ- 
ing the New York Sun. He is currently a director of the Associated Press 
Managing Editors Association and secretary-treasurer of the American Council 
on Education for Journalism and has served as president of associations in both 
the active field of journalism and in education for journalism. He has written 
and spoken extensively on freedom of press and speech and newspaper law, and 
for several years has conducted seminars in the role of mass media in demo- 
cratic society and in the laws governing communications media. 


STATEMENT OF RICHARD D. YOAKAM, ASSISTANT PROFESSOR OF JOURNALISM AND 
RADIO AND TELEVISION, AND DrrREcTOR OF NEWS, INDIANA UNIVERSITY RADIO 
AND TELEVISION SERVICE, IN REFERENCE TO SENATE BILLS PROPOSING To AMEND 
SECTION 315 OF THE COMMUNICATIONS ACT OF 1934 


I have studied Senate bills 1585, 1604, 1858, and 1929 and find that all four 
will help to correct the serious problem placed before radio and television news 
directors by section 315 of the Communications Act. 

In essence this section restricts the news coverage the radio and/or television 
news director can give to local government, political campaigns, and other 
political activities in his home community. 

I think the history of news broadcasting in this country clearly shows a great 
record of responsibility and seriousness of purpose on the part of editors, broad- 
casters, and broadcast news reporters. While we have always had significant 
reporting of national political and governmental developments by the networks, 
the last 15 years or so have seen the development of local news reporting. 
Every community has seen the growth of local radio and perhaps too local 
television. This expansion of the whole broadcast field, has been paralleled 
by a growth in the amount of local news and special events broadcasting. 
Fifteen years ago the number of stations which carried full live reports of 
their city’s council meetings was extremely small. Yet today, many, many 
radio stations are spending hours of time each week with extensive “on the 
scene” recordings or live broadcasts of their local government in action. Simi- 
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larly, local television news reporting has shown a high degree of concentration 
on the activities of local government. Filmed reports, often using sound-film 
cameras, of the wide variety of local government bodies, commissions, and 
boards in action are the meat of day-to-day local television coverage. 

Many radio stations, and some television stations too, maintain some sort of 
formal or informa! representation in Washington. The number of news agencies 
providing the broadcast media with news of the activities of Representatives 
and Senators—either by beeper telephone report, tape recording, or film record- 
ing—has shown a drastic increase just within the last 2 or 3 years. These 
special correspondents serve an important need—liaison between the Congress- 
man and the constituents of his district for the broadcast news outlets. 

As most radio and television stations have expanded their coverage of local 
government, many have also moved into the field of special coverage of State 
government. Radio and television stations now regularly staff and report the 
activities of State legislatures, and of the men in the statehouse. Live TV 
coverage of State legislatures was not as rare this last session as the one before, 
and a continued expansion in this direction by more stations is a strong possi- 
bility. Many stations located away from State capitals maintain paid corre- 
spondents who cover the statehouse for them between legislative sessions. 

I think everyone will agree that the growth of local news reporting by the 
broadcast news media has been a healthy thing. Not only has it provided 
prompt reports of “spot news” events for communities and groups of com- 
munities, but, more important, it has provided another source of regular, day- 
to-day reports of local government activities for listeners and viewers. In 
thousands of communities radio and television have taken the listeners to the 
local city hall or county courthouse—may for the first time—and let them see 
or hear local government in action. This intimacy with the personalities and 
problems of local government is extremely important if our democratic system 
is to continue as a healthy organism of our society. Only radio and television 
ean provide such intimacy. Our colleagues in the newspaper business can 
provide the depth and detail, but they cannot provide the identification between 
citizen and politician that the broadcast media can establish with either live or 
recorded reports. 

It is the very “liveness” of these reports, the sound films, the tape recordings, 
even the direct on-the-air reports from city hall, the county courthouse, and the 
State capitol building that gives them the added dimension for the listener or 
viewer. For radio these reports are as near to the real thing as we can get. 
For television, these reports often are the real thing, with the viewer having 
a ringside seat as history is being made. 

Yet everything mentioned above places the broadcaster who provides such 

services in jeopardy at campaign time. The men in the most important local 
governmental offices, if they are also candidates, suddenly become a problem. 
The same man who has been a news source as mayor of the community, or 
district Congressman, or State senator, suddenly becomes someone entirely 
different—though he still has important news to give out. What makes him 
different Only the present section 315 of the Communications Act. This is 
true because the present interpretation of section 315 makes it clear that the 
presentation of live or recorded remarks—either on tape or a live microphone 
for radio and on film, or film with sound, or live on camera for television— 
constitutes a “use of the station’s facilities’ by a candidate even though his 
remarks or activities may be news. I think all working newsmen, or their 
editors or other superiors, are astute enough to recognize the politician who 
is using his office for his own political gain, and to deal with those activities 
under the rule of thumb that not all politics is news. The present wording of 
section 315 seems to be saying: “during a campaign, all news is politics.’ 
And this isn’t true either. 
_ Clearly we must have some relief—and I firmly believe this relief must come 
in the form of legislation—not in the form of another interpretation of section 
315. Senator Hartke’s bill (S. 1604) to exempt newscasts from the provisions 
of section 315 would clearly solve this critical situation now facing every radio 
and television newsman in the United States. 

Senator Hartke’s bill (S. 1858) to remove the liability for libel for a radio 
or television station transmitting political speeches or other political broadcasts 
is also a badly needed remedy for what is now an impossible situation. If a 
radio or television station is to live up to its duty to keep the electorate well 
informed it must cover government and politics. It should also do the best 
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job it can, within the limits of time and budgetary considerations, in providing 
for the electorate the broadest kind of discussion if issues during a political 
campaign. While the broadcaster, by Commission ruling, is not now able to 
exert any control over the content of such political broadcasts, he is held liable 
for the publication of any libel which may occur during that broadcast. We 
must also have relief from this obviously unworkable situation—and again 
let me repeat, we must have it by legislative act, not by a change in Commission 
opinion. 
RicHarp D. YOAKAM, 
Assistant Professor, Department of Journalism 
and Radio and Television, Indiana University. 

Richard D. Yoakam has been an assistant professor of journalism and radio 
and television and director of news of the Indiana University radio and tele- 
vision service for the last 2 years. Prior to that he was news director of 
KCRG, KCRG-TV, Cedar Rapids, Iowa, for a period of 7 years and prior to 
that night news editor of WHO, Des Moines, Iowa, for 3 years. He is currently 
a committee member of the Radio & Television News Directors Association, 
and of the Indiana News Broadcasters Association. He is a past president of 
the Iowa Radio & Television News Editors Association, a former member of the 
Capitol Correspondents Association of Washington, D.C., and a member of Sigma 


Delta Chi, national professional journalism fraternity. 


STATEMENT OF ELMER G. SuLzerR, Director or RADIO AND TELEVISION COMMUNI- 
CATIONS, INDIANA UNIVERSITY, BLOOMINGTON, IND., IN REFERENCE TO THE BILI 
INTRODUCED BY SENATOR VANCE HARTKE RELATIVE TO POLITICAL BROADCASTING 


QUALIFICATIONS 


I have been director of radio and television communications at Indiana 
University since September 1, 1952, and have been chairman of the Radio and 
Television _ (teaching) Department at Indiana University for the same period. 

I was director of radio at the University of Kentucky from April 1, 1929, 
to August 31, 1952. and head of the Radio Arts (teaching) Department at the 
same institution frum September 1, 1946, to August 31, 1952. My under- 
graduate teaching specialty is broadcasting regulations and law, a situation 
which obviously has put me in close touch with the workings and vagaries of 
section 315. 

COMMENTS 


It is obvious that the prevailing law regarding equal treatment of candidates 
for the same office as contained in the Communications Act of 1934, as amended, 
was passed with all good intentions. The basic objective was to secure a “fair 
shake” for all competing candidates on all broadcasting stations, and its con- 
ception was completely in line with the overall philosophy of the broadcasting 
channels belonging essentially to the people of the United States, and hence 
the necessity of all stations operating in public interest, convenience, and 
necessity. 

As is frequently the case, experiences bring to light inadequacies in laws, 
and that has happened in the instance of section 315. One prime example, of 
course, is the fact that if the FCC enforces the law literally, all candidates 
will be excluded from any kind of broadcasting appearances during their run- 
ning periods unless candidates for the same offices are given equivalent time 
and treatment. This has served to exclude candidates from any nonpolitical 
broadcasts such as casual appearances on news programs, educational panel 
programs, and the like. Obviously, this is completely contrary to good public 
service conception of broadcasting stations. This is a very crucial point that 
the Hartke bill would remedy. 

An additional dilemma faced by American broadcasting stations, as a result 
of the Communications Act of 1934, is an inability to censor the talks by politi- 
eal candidates while still remaining liable to their own State defamation laws, 
whatever they may be. This has been a very pressing and embarrassing situ- 
ation to place a station in, and the Hartke bill is the first attempt to seriously 
eliminate this wrong. 

I endorse most enthusiastically the Hartke bill, believing it is one of the 
greatest steps forward in legislation dealing with the control of broadcasting 
since 1934. 
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STATEMENT OF REPRESENTATIVE Don L. SHORT (REPUBLICAN, NORTH DAKOTA) 


Mr. Chairman and subcommittee members, for the information of your com- 
mittee I am forwarding to you a copy of a letter received from one of my con- 
stituents in North Dakota, Mr. Charles K. Bundlie, director of operations of 
radio—-TV station KNOX at Grand Forks, N. Dak. 

Mr. Bundlie expresses his grave concern in regard to the existing situation 
concerning equal time for political candidates on radio and TV. 

This is a matter of serious concern to everyone in public life and I surely 
hope your committee will be able to pass out proposed legislation that would 
properly deal with this situation. 

Thank you. 


KNOX, 
Grand Forks, N. Dak., June 20, 1959. 
Hon. DoNALD SHortT, 
U.S. House of Representatives, Washington, D.C. 

DEAR Srr: KNOX radio and television, as all other broadcasters in the Na- 
tion, is seriously concerned over the outcome of the hearings now being con- 
ducted concerning section 315 of the Federal Communications Act 

We wish to call to your attention the serious limitations of free press if 
this section is not altered. It would mean, for example, that even months be- 
fore an election, this station would be unable to use tape recordings, film clips, 
and the like, often sent by you to stations in North Dakota. To do so would 
only risk a demand for equal time by your political opposition, even though you 
may have been commenting only on some vital issue far removed from the 
campaign 

This code as it now stands and which was reaffirmed by the FCC only this 
week is probably the most serious threat to free press ever imposed on U.S. 
broadcasters. 

We of KNOX radio and television hope and pray you will use whatever 
measures you have at hand to see to it that this unfortunate clause is amended 
so as to guarantee the people of North Dakota a free and unthreatened access 
to the news through their radio and television sets. 

Sincerely, 
CHARLES K. BUNDLIE, 
Director of Operations. 


Senator Pastore. The record will be kept open up until midnight 
June 30 for anyone who wants to make an insert in the record. 
This concludes our public hearings on these matters. 1 want to 


thank you all for coming. We apprec iate very much your presenta- 
tions and the advice th: ub you have given the committee. 


We do hope that whatever the results are they will be in the public 
interest. 


Thank you again and goodby. 
(Whereupon, at 12:15 p.m., the hearings were concluded.) 


(The following material was submitted subsequent to the hearings:) 


VETERANS OF FOREIGN WARS OF THE UNITED STATES, 
Washington, D.C., June 29, 1959. 
Re hearings on section 315, Communications Act. 
Senator JOHN O. PASTORE, 


Chairman, Subcommittee on Communication, Senate Committee on Interstate 
and Foreign Commerce, Senate Office Building, Washington, D.C. 


Dear SENATOR PASTORE: AS commander in chief of the Veterans of Foreign 
Wars of the United States, with authority under our constitution and bylaws to 
speak for the organization on subjects where we have no national convention 
mandate, I should like to offer for the record my views with respect to proposed 
legislation to amend section 315 of the Communications Act which has been the 
subject of hearings before your subcommittee. 

It is my considered judgment there should be substantial revision of section 
315 of the Communications Act which would correct the abuses of equal time in 
the use of radio and television in political campaigns. The radio and TV indus- 
try should not be handcuffed in presenting the political picture on National, 
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State, and local levels to the American people. Any equal time provision should 
apply only to bona fide candidates of recognized major political parties and who 
are certified by responsible party officials to be substantial and serious candi- 
dates. 

I believe that legislation along the lines of S. 1858, by Senator Hartke, of In- 
diana, would go far toward correcting existing abuses. It is becoming increas- 
ingly evident that the radio and television industry will be compelled to forego 
coverage of the American political scene unless there is a substantial revision of 
the equal time provisions of section 315. 


Sincerely yours, 
JOHN W. MAHAN, Commander in Chief. 


STATE OF WASHINGTON, 
Olympia, Wash., June 24, 1959. 
Hon. WARREN G. MAGNUSON, 
U.S. Senator, 
Senate Office Building, Washington, D.C. 

Dear WARREN: It has been brought to my attention that Senate bill No. 1886 
amending the Communications Act of 1937, contains a section applicable to the 
operation of reflector type television stations. A portion of the proposed bill 
would permit the Federal Communications Commission to waive requirement 
of a construction permit under certain conditions when it is determined this 
would be in the public interest. 

As you know, I am very much interested in seeing that television reception is 
available to all citizens of this State and at a minimum expense. I am advised 
that the proposed Senate bill No. 1886 will make it possible for certain reflector 
stations to continue their operation. I am mindful of the difference of opinion 
concerning the interference aspect of television reflector stations. 

A group of citizens in the eastern part of the State have requested me to call 
this bill to your attention and ask that you strive for its enactment. In accord- 
ance with this request, I am calling this bill to your attention so that you might 
give it your consideration if you are of the view that it will be of assistance 
in solving the problem of the present reflector television stations. 


Sincerely yours, 
ALBERT D. ROSELLINI, Governor. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., July 2, 1959. 


Hon. JoHN O. PASTORE, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR PASTORE: As indicated to you Senator Thurmond’s bill and 
Congressman Harris’s bill are substantially the same. To a very large degree 
section (e) of Senator Hartke’s bill is similar in purpose. The objection of the 
Commission to certain language in the Hartke bill is the following language 
on page 5: 

“(e) Where the format and the production and program are under exclusive 
control of the broadcasting station or by the network in the case of a network 
program as to content, presentation, length of time and all other details and de- 
termine in good faith in the exercise of the broadcaster’s judgment to be a news- 
worthy event and in no way designed to advance the cause of or discriminate 
against any candidate * * *,” 
and the language appearing in the Harris bill, page 2, line 5: 

“Where the format and the production of the program and the participants 
therein are determined by the broadcast station or by the network in the case 
of a network program.” (This is the same language found in the Thurmond 
bill.) 

As indicated in the attached letter to Congressman Oren Harris, the Commis- 
sion feels that if this language were stricken it would eliminate the probability 
of protracted litigation as to what constitutes news, news interviews, etc. 

It would be much better for the Commission to cope with a single problem 
of developing interpretations as to what constitutes “news, news interviews, 
news documentary, on-the-spot coverage of newsworthy events, panel discussions 
or similar type program” without being required to determine the merits of a 
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defense that even though not a newscast, etc. the broadcaster in good faith 
intended it to be a bona fide newscast. 
Sincerely yours, 
JouHN C. DOERFER, Chairman. 


DEPARTMENT OF JUSTICE, 
Washington, July 1, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


My Dear SENATOR MaGNuson: This is in response to your request for the 
views of the Department of Justice concerning the bills (S. 1585, S. 1604, S. 1858, 
and S. 1929), relating to the provisions for the allowance of equal time on broad- 
casting facilities to candidates for public office. 

The bills pending before your committee fall roughly into two categories. The 
first, typified by S. 1604, would exempt from equal time provisions any “appear- 
ance by a legally qualified candidate on any news program, including news 
reports and news commentaries, where the format and production of the pro- 
gram are determined by the broadcasting station, or by the network in the 
ease of a network program and the candidate in no way initiated the recording 
or the broadcast.” 

S. 1585 and S. 1929 are similar to the above bill. S. 1858 would make a more 
comprehensive revision of section 315. It would exempt from section 315’s 
equal time provisions any candidate’s “appearance’—not only “on any regu- 
larly scheduled or bona fide newscast’—but also on any “news documentary, 
panel discussion, debate or similar type program where the format and produc- 
tion * * * are under exclusive control of the * * * station * * * and in no way 
designed to advance the cause of or discriminate against any candidate * * *.” 

Beyond that, S. 1858 would (1) delimit persons deemed legally qualified 
eandidates for election or nomination for President or Vice President of the 
United States within 315 and; (2) immunize licensees from “civil or criminal” 
liability “because of any defamatory or libelous statement made by a legally 
qualified candidate * * * in a broadcast made under the provisions of this sec- 
tion (which precludes station censorship of such statements) except in those 
cases where the licensee “participated” in the broadcast “willfully, knowingly, 
and with intent to defame.” 

Both sorts of measure, then, would at the minimum, exempt from section 
315’s equal time requirements routine news coverage of poltical events. Over 
the years the consenus had been, (as this Department’s memorandum before 
the FCC [p. 5] put it), that section 315 did not— 

“* * * apply to routine news coverage of political campaigns. And the Com- 
mission, in the 32-year period prior to the Lar Daly case, has never so con- 
sidered this provision * * * though these more than three decades have seen 
numerous legislative proposals dealing with political broadcasting, no serious 
challenge has been made to the established station practice of inserting brief 
recorded extracts of appearances by the candidates into their radio and tele- 
vision news broadcasts.”’ 

The petition filed with the FCC by the Columbia Broadcasting System summed 
up industry practice prior to Lar Daly. It stated: 

“It is our best information and belief that stations generally, as well as the 
three television networks, have operated on the understanding—confirmed by 
the Blondy ruling when it was originally made and confirmed again as recently 
as October 1958 when this ruling was added to the Commission’s official com- 
pilation of rulings on political broadcast questions—that there is no ‘use’ 
under section 315 where news is presented at the initiative of the station as part 
of a routine news broadcast in the exercise of the station’s judgment as to 
newsworthy events.” * 





1(P. 12) supplementary petition and motion for reconsideration and declaratory ruling, 
before the Federal Communications Commission, filed Mar. 23, 1959, by the ‘Columbia 
Broadcasting System. “It is significant that not one request for equal time based upon 
the news coverage was received by NBC in 1956 from any candidate for the Presidency. 
This fact alone indicates the general belief by the condidates themselves that sec. 315 does 
not apply to such situations” (p. 5), petition for reconsideration or for a declaratory 
ruling, before the Federal Communications Commission, filed Mar. 12, 1959, by the National 
Broadcasting Co. 
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In this context—-with the law apparently firmly fixed that section 315 did 
not apply to unsolicited and routine newscast coverage of political events— 
this department over the years deemed that various proposed amendments to 
section 315 posed policy questions on which no recommendation from us seemed 
warranted. 

This was the position taken in our letter to you of May 29, 1957, in which 
Deputy Attorney General Rogers commented that an amendment to section 315 
making separate provision for candidates for the Presidency or Vice Presidency 
of the United States “involved questions of policy concerning which the De- 
partment of Justice prefers to make no recommendation.” The same view was 
expressed in a letter dated December 20, 1955, from the Deputy Attorney Gen- 
eral to Hon. Percy Prient, chairman of the House Committee on Interstate and 
Foreign Commerce, commenting on a measure to exempt from section 315 “any 
news, news interview, news documentary, panel discussion, debate, or similar 
type program * * *,” 

But this context Lar Daly sharply altered. In Lar Daly the Commission held 
that section 315 obliges a station which used a brief news clip of a candidate’s 
activities—without the candidate’s prior knowledge or consent—to provide 
equivalent free time to all opposing candidates to use the station as they see 
fit. By requiring stations to provide equal time to all legally qualified candi- 
dates where a station uses a recording or newsreel shot of any candidate in its 
news programs, the Commission's ruling jeopardized stations’ news reporting of 
candidates’ activities. For, stations would be unable to show a candidate mak- 
ing a speech or taking part in some civic activity, even if he were an incumbent 
officeholder, without providing free time to all legally qualified candidates for 
that office to use as they saw fit. 

This threat to news coverage of politcal events by telvision and radio is a 
serious matter. Ina nation where the people choose officials to make and carry 
out the laws an informed electorate is a primary prerequisite. In light of Lar 
Daly’s publie import, then, this Department began looking into the matter soon 
after the FCC’s decision was announced. 

As a result of such study, this Department became convinced that the Com- 
mission’s ruling accorded with neither the language of the statute nor its legis- 
lative history. The particular elections involved in Lar Daly’s original com- 
plaint had long since passed. And the Commission was entertaining petitions 
for reconsideration filed by a number of persons concerned with the ruling’s 
impact upon broadcast coverage of future elections. Thus, the issue before the 
FCC had been broadened to involve not the rights of any particular candidate 
in any particular election, but rather the general problem of curtailment of news 
coverage of future elections. In these circumstances, it appeared appropriate 
to request the Commission’s permission to present the views of the United States. 

The FCC, however, reaffirmed Lar Daly in its interpretative action June 15 
of this year. This Department believes the Commission’s view lacks support 
in law. And it may well be overruled in the course of appeals filed by one 
of the networks on June 26, 1959. But considerable time will inevitably lapse 
before final decision in the pending appeal. The wisdom of amending section 315 
to overturn Lar Daly, then, is ripe for consideration. 

On the one hand, as a general rule in this area, Congress has wisely deemed 
the “better” course—not to legislate in complex detail—but rather “to allow 
the Commission to make rules and regulations governing” section 315’s precise 
coverage (67 Congressional Record, p. 12,503). On the other hand, the Com- 
mission has spoken—and now reaffirmed—its views on section 315’s application 
to routine newscast showing of candidates. Decision by the Supreme Court 
is unlikely for some time. Thus, unless Congress acts, Lar Daly probably will 
curtail news coverage of election contests during time required for final judicial 
review. 

With such factors uppermost, this department suggests that Congress act now 
to overturn Lar Daly. This goal is the prime purpose of S. 1604 and of the 
proposal recently advanced by the FCC. 

S. 1604 would exempt from section 315 any “appearance by a .* * * candidate 
on any news program, including news reports and new commentaries, where the 
format and production of the program are determined by the * * * station * * * 
and the candidate in no way initiated the recording or the broadcast * * *.” 
Whether or not enactment of this measure would do more than overrule Lar 
Daly turns on construction of the term “news commentaries.” Should Congress 
wish to avoid any such question, close at hand is the language of S. 1858 (p. 5, 
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line 2)—exempting only appearances on a “regularly scheduled or bona fide 
newscast.” 

Much the same problems of definition are posed by the FCC's proposal to 
exempt, in addition to “newscasts,” “special events such as political conventions. 
Exemption of “newscasts” alone would likely restore section 315’s coverage to 
the status quo before Lar Daly.’ sm eas 

This Department suggests enactment of legislation to exempt from section 315 
“regularly scheduled or bona fide newscast” (S. 1858) or “news” programs 
(S. 1585), or “newscasts” (the FCC proposal). In connection with preparation 
of this Department’s Lar Daly memorandum, we have studied the problem of 315’s 
application to routine newscasts. It is that problem which we treated before 
the FCC. And it is to remedy the FCC’s construction of section 515’s coverage 
of newscasts that we believe legislation is called for now. In the area of news- 
asts treating political events, the public interest, to our view, is best served— 
not by section 315’s flat equal time stringencies—but by good faith adherence to 
licensees’ time-honored obligation of “insuring fair and balanced presentation of 
programs where political or other controversial” issues are treated. (FCC 
Public Notice 6305, Oct. 1, 1958, p. 1).* 

On the other hand, the wisdom of legislation exempting more than routine 
newseasts from section 315—for example, “panel discussion,” “debate” or 
“similar type program” (S. 1585 and S. 1858) or special events (FCC proposal )— 
poses basic questions of public policy on which this Department has no special 
competence. Much the same goes for S. 1858’s proposals delimiting qualified 
candidates for President and Vice President, as well as any licensee’s liability for 
libel in connection with section 315 broadcasts.* 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
Rosert A. BICKS, 
Acting Assistant Attorney General, 
Antitrust Division. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., June 24, 1959. 
Hon. JOHN O. PASTORE, 
U.S. Senate, Washington, D.C. 


DeAR SENATOR PASTORE: This is in response to your request of June 19, 
1959, for further clarification of the following language which I suggested on 
June 18, 1959, as an amendment to section 315(a) of the Communications Act 
of 1934, as amended : 


“Provided, That newscasts and special events such as political conventions 
shall not be considered a use within the meaning of this section, but this proviso 


2 Even before Lar Daly, broadcast or telecast of “a speech’ by a candidate “in connec- 
tion with a ceremonial activity or other public service” entitled opponents to equal time 
(FCC Publie Notice 63585 (Oct. 1, 1958. “Use of Broadcast Facilities by Candidates for 
Public Office,” question 7, p. 2); and much the same went for “acceptance speeches by 
successful candidates for the nomination for the candidacy of a particular party for a given 
office * * *” (id., at p. 2, question 9). Not clear, however, is whether the simple telecast 
of a convention speech by a candidate or showing a candidate during a convention rollcall 
came within sec. 315 (ef. id., at p. 2), before Lar Daly. 

*Should the Congress adopt the FCC proposal, care should be taken lest present require- 
ments of fair treatment for public issues be weakened. Thus the FCC proposal specified 
that this proviso should not exempt licensees who broadcast such news and special events 
from an objective presentation thereof in the public interest. However, under existing 
law, the Commission has held that a licensee’s statutory obligation to serve the public 
interest includes the broad all-encompassing duty of providing a fair cross section of 
opinion in the station’s coverage of public affairs and other matters of controversy. See 

CC “Report on Editorializing by Broadcast Licensees” (1 Pike & Fischer R.R. (pt. III), 
E 91: 201, et seq.). This general fairness standard is presently applicable to political 

roadcasting not coming within the coverage of sec. 315 (such as speeches by spokesmen for 
candidates, as contrasted with the candidates themselves ; see Felix v. Westinghouse Radio 
Stations, 186 F. 2d 1, cert. den. 341 U.S. 909). It would automatically be applicable to 
any additional types of political programing which might be exempted from the coverage of 
sec. 315. Inclusion of such language in any amendment to sec. 315 should not be con- 
strued as limiting the station’s obligations to present conflicting views on public issues 
to the particular political situations covered in sec. 315 of the act—or those exempted via 
this legislation. 

“In fact, the dimensions of this licensee libel problem may well have been seriously 
altered by the Supreme Court's decision June 29, 1959, in No. 248, October term, 1958, 
Farmers Union of America y. WDAY, Inc. 
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shall not except licensees who broadcast such news and special events from 
an objective presentation thereof in the public interest.” 

The primary purpose of this language is to remove newscasts and special 
events on which legally qualified candidates are seen or heard from the scope 
of section 315 and place such programs in the same category as all other news- 
casts and special events. 

The term “newscasts” used in the sense of a straight factual report of the 
news either by description or by the use of sound and/or picture. For some 
years the public has learned to rely heavily on this type of factual news re- 
porting which is done without deliberate slanting, placement of news items or 
distortion of the news, and without the opinion of the reporter as to its mean- 
ing or interpretation. Normally, this type of news program reports the news 
in a balanced fashion as it is made without distortion from the reporter’s per- 
sonal feeling, opinions or prejudices. 

The usual “news commentary” may be distinguished from a newscast by the 
fact that the public is made to understand that it is receiving the opinion of 
a commentator or an interpretation of the news rather than a factual account. 
This type of program need not be balanced and leaves wide scope for the per- 
sonal views of the commentator. It should be noted, however, that balance 
is usually achieved by broadcast stations broadcasting the programs of com- 
mentators with different points of view so that the public has available to it 
a choice of opinions. In this way, the possible charge is avoided that the broad- 
east facility is being used for the personal political interests of the licensees 
rather than being used in the public interest. 

It is only the newscast type of program that is intended to be covered by 
the suggested language. If it is desired to except news commentaries, forum 
type programs, panel discussions, and similar type programs initiated by and 
under the control of the broadcaster from the provisions of section 315, addi- 
tional language would be required in the first two lines of the suggested amend- 
ment. 

The term “special events such as political conventions” was used to mean 
any type of special event of outstanding news significance involving a legally 
qualified candidate either of a political or nonpolitical nature. In the non- 
political sense, examples would be a broadcast by a public official on a sub- 
ject of unusual significance of an official character involving the safety or wel- 
fare of the Nation or the political subdivision concerned such as a State, county, 
city, etc. The language “such as a political convention” was not intended as 
a limitation but as an example of the political type of special event included. 
The language originally drafted read “special political events” but since some- 
thing more than political events was intended, as described above, the present 
language was used. 

The term “who broadcast such news or special events’ was used to indicate 
that this amendment still leaves it discretionary with the licensee as to whether 
he broadcasts news and special events programs. 

The terms “objective” was substituted for “fair and impartial,’ contained 
in the original draft. This was done to avoid the contention that fair and im- 
partial in effect meant equal time or that the broadcaster was obligated to 
search out news on all opposing candidates. Moreover, the term “objective” 
was considered to mean expressing facts without distortion from ones per- 
sonal feelings or prejudice or as separating facts as observed by reporters from 
opinion and to include the concept of fair and impartial. 

In summary the suggested language is an attempt to free broadcast licensees 
from the provisions of section 315 and to give them freedom to exercise their 
judgment in the handling of news programs and special events of outstanding 
national or local importance despite the fact that a legally qualified candidate 
may appear or be heard on such a broadcast, subject only to the test of all pro- 
graming as to public interest standards relating to controversial issues. Such an 
event may be the result of a candidate’s official position or of a political nature 
such as a debate between two of many legally qualified candidates for the same 
political office. 

The change in section 315 contemplated by the suggested language will result 
in an inability on the part of the Commission to issue rulings under this provi- 
sion until it is able to review the overall performance of the licenses as it relates 
to newscasts and special events. This may lead to some dissatisfaction on the 
part of both broadcasters and candidates who are used to getting almost imme- 
diate rulings from the Commission on other aspects of section 315, but the 
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effect of excepting newscasts and special events from the requirement of equal 
time inevitably will require a longer period to rule on complaints. 

It is recommended that the committee make it perfectly clear in adopting any 
change in section 315 that it fully intends for the Commission to exercise the 
rulemaking authority in section 315(c) on questions arising under the provi- 
sions of its amendment and relating to the details concerning programs ex- 
empted from the operation of section 315. 

I am authorized to tell you that this letter has the approval of Chairman 
Doerfer and Commissioners Hyde, Lee, and Cross. 

Commissioner Craven asked me to tell you that he does not agree with the 
proposed amendment, particularly with the interpretation of what constitutes 
newscasts and all material appearing after the word “section” in the proposed 
language. It is his view that the additional language would unnecessarily com- 
plicate the Commission’s administration of the provision and adds nothing not 
presently contained in the act. 

Commissioner Bartley asked me to tell you that he thinks the suggested 
amendment goes too far, in that it includes the indefiniteness of “special events” 
which might well include “Fourth of July,” picnics, plowing contests, post office 
dedications, road or bridge ribbon cutting events, etc. He believes that the 
amendment would result in different treatment for an identical exposure; for 
example, “Your Congressman’s Weekly News Report” if carried as an isolated 
program would be a “use” under section 315, whereas if the same program were 
earried as part of a regularly scheduled newscast it might be exempt. He 
further believes that the legislative history of any amendment to section 315 
should clearly indicate which of the prior interpretations in the Commission’s 
release on the “Use of Broadcast Facilities by Candidates for Public Office,” 
Congress intends to reverse so that the Commission will have clear guidance in 
its administration of an amended section 315. 

If I can be of any further service to you, please let me know. 

Sincerely, 
FREDERICK W. Forp, 
Commissioner. 


STATEMENT OF AMERICAN CIVIL LIBERTIES UNION ON BILts To AMEND SEcTION 315 
OF THE COMMUNICATIONS ACT oF 1934 


The American Civil Liberties Union is grateful for the opportunity to present 

herein its comments on the following bills now under consideration for the 
amendment of section 315 of the Communications Act of 1934, governing 
political broadcasts: 


S. 1858, with which H.R. 7122, 7180, 7206, and 7602 are identical; and with 
the newscast, etc., provision of which S. 1585 is nearly identical. 

S. 1604, with which H.R. 5389, 5675 and 6326 are identical; and with the 
newscast, etc., provision of which 8S. 1929 is identical. 


We support the following provisions of S. 1858, as being in accord with 
established ACLU positions: 

(1) Section 315(f): “The changes made for the use of any broadcasting 
station for any of the purposes set forth in this section shall not exceed the 
charges made for comparable use of such station for other purposes.” (This 
is as provided at present. ) 

(2) Section 315(d) : “No licensee shall have any power of censorship over the 
material broadcast under the provisions of this section.” (This is as provided 
at present.) “No action, either civil or criminal, shall be maintained by 
any person in any court against any licensee or agent or employee of any 
licensee because of any defamatory of libelous statement made by a legally 
qualified candidate for public office in a broadcast made under the provisions 
of this section, unless such licensee, agent, or employee participated in such 
broadcast willfully, knowingly, and with intent to defame.” (We believe that 
the no-censorship requirement, so essential to the full presentation of political 
comment by a candidate, needs this clear-cut supplementation. The present 
fear that stations cannot censor but may be penalized for broadcasting de- 
famatory material should be ended. In this connection we are delighted that 
the Supreme Court, in its decision in the Farmer’s Union v. WDAY case on 
June 29, 1959, has said that broadcasters are not subject to libel suits for 
the defamatory remarks of a political candidate. We would like to incorporate 
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into the record the text of our press release of February 16, 1959, summarizing 
our Supreme Court brief in the WDAY case.) 





“FEBRUARY 16, 1959. 


“The U.S. Supreme Court was urged today to affirm that radio and television 
stations are immune from libel action if they broadcast defamatory statements 
by a political candidate who demands ‘equal time’. The statement was made 
by the American Civil Liberties Union which urged the position because of the 
need of voters to have the fullest access to the views of political candidates. 

“To require stations to delete material that might be libelous, the ACLU de- 
clared in a friend of the court brief, ‘would permit radio and television managers 
to deprive millions of Americans of the right to hear, free of prior restraint, 
the words of candidates for public office, by making such managers the final 
arbiters of the truthfulness, motives, intent, and fairness of comment of a 
candidate who may make a statement which on its face is or might be defama- 
tory.’ This, the ACLU said, would defeat ‘the purpose of section 315 of the 
Federal Communications Act to provide the widest possible forum for candidates 
in political campaigns.’ Under section 315, if a broadcaster allows a candi- 
date time on the air he must provide other candidates ‘equal time.’ He is also 
prohibited from censoring the candidate’s material. 

“The civil liberties group expressed its views in a case centering on that 
statute. A. C. Townley, a candidate for U.S. Senator in 1956, demanded ‘equal 
time’ on station WDAY of Fargo, N. Dak., because two other candidates had 
spoken over the station. Officials of WDAY felt that Townley’s talk which 
charged the North Dakota Farmers Educational and Cooperative Union with 
Communist sympathy and support was libelous. They permitted Townley to 
broadcast his remarks only after he insisted on his rights under section 315. 

“The farm organization’s suit against WDAY for defamation was dismissed by 
the North Dakota Supreme Court, which ruled that Congress in adopting the 
noncensorship provision of section 315 did not intend to force a station to 
broadeast libelous statements and ‘at the same time subject it to the risk of 
defending actions for damages.’ Thus it disagreed with the farm group’s argu- 
ment that it had been deprived of property, including reputation, without due 
process of law, in violation of the 5th and 14th amendments. The farm group 
then petitioned the U.S. Supreme Court to review the case. 

“Congress could not have intended by implication to impose upon a licensee 
the duty of eliminating remarks libelous in civil or criminal law from speeches 
of candidates for public office,’ the ACLU brief asserted, adding that the job 
would require broad knowledge of the subject matter and of the libel laws of 
all States in the station’s listening area, and quick decisions. 

“Such arduous tasks’, the brief said, ‘would tend to make the scrupulously 
fair broadcaster minimize the time allotted to political broadcasts or eliminate 
all possibly libelous-suspect controversial material, or both. Such tasks, if 
imposed, would also afford an opportunity to the less scrupulous broadcaster 
to encroach upon freedom of utterance under the guise of preventing libel * * * 
The interest of the electorate in the fullest freedom of speech by candidates 
requires that the law be construed to deprive a licensee of the power to censor 
for libel lest much that is nonlibelous fall to the censor’s bludgeon in his nec- 
essarily overcautious, or possibly biased, approach in determing the compli- 
cated issue of whether libel exists.’ 

“The need for free speech outweighs the probably rare instances of injustice 
resulting from inadequate remedies for an injured innocent third party, said the 
brief. It suggested the injured third party might bring criminal libel action 
against the speaker, or demand ‘equal time’ to reply. 

“The ACLU also rejected the Farmers Union argument that it could receive 
redress under North Dakota law for the alleged defamation. ‘While a State 
-annot constitutionally deprive a person of a remedy for a wrongful act, Federal 
preemption of an area, as here, of necessity often results in the deprivation of 
remedies to State and individuals alike, otherwise available under State law,’ 
it stated. ‘To argue, as petitioner does, that such deprivation violates due 
process, is to argue for the unconstitutionality of a plethora of Federal regulatory 
legislation whose constitutionality has been clearly established.’ Rather, said 
the ACLU, due process would be violated ‘if the Federal Communications Act 
does not give immunity to a licensee for broadcasting a candidate’s defamatory 
statement, while requiring it to do so.’ To withhold immunity, it added, ‘would 
be not mere liability without fault, but liability as a result of performing man- 
datory statutory obligations. Such liability is unheard of in our jurisprudence 
and would be so thoroughly arbitrary and unreasonable as to be unconstitutional’.” 
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(3) Section 815(e) (with the exception of the words in brackets, about which 
we comment further below): “Appearance by a legally qualified candidate on 
any regularly scheduled or bona fide newscast, news documentary, [panel dis- 
cussion, debate, or similar type program] where the format and production of 
the program are under exclusive control of the broadcasting station, or by the 
network in case of a network program, as to content, presentation, length, time, 
and all other details, and [determined in good faith in the exercise of the broad- 
caster’s judgment] to be a newsworthy event and in no way designed to advance 
the cause or discriminate against any candidate shall not be deemed to be 
use of a broadcasting station within the meaning of this subsection.” 

(4) Section 315(g)(1): “The Commission shall prescribe appropriate rules 
and regulations to carry out the provisions of this section.” (This is as provided 
at present. ) 

We support the provisions of S. 1604, with the exception of the words in 
brackets, about which we comment further below: 

Section 315(a): “[If any licensee shall permit any person who is a legally 
qualified candidate for any public office to use a broadcasting station, he shall 
afford equal opportunities to all other such candidates for that office in the use 
of such broadcasting station]: Provided, That such licensee shall have no power 
of censorship over the material broadcast under the provision of this section. 
[No obligation is hereby imposed upon any licensee to allow the use of its station 
by any such candidate.] Appearance by a legally qualified candidate on any 
news program, including news reports and news commentaries, where the format 
and production of the program are determined by the broadcasting station, or by 
the network in the case of a network program, and the candidate in no way 
initiated the wording or the broadcast, shall not be deemed to be use of a broad- 
casting station within the meaning of this subsection.” 

We turn now to comment on one of the bracketed portions of S. 1858, section 
315(e): “determined in good faith in the exercise of the broadcaster’s judg- 
ment”. It is our view that section 315, even unamended, does not require—in 
regard to newscasts strictly defined—the absolute decision recently made by the 
Federal Communications Commission in the Lar Daly case; and we welcome 
legislation making that clear beyond doubt. The key words in determining when 
section 315 applies are “use of a station’s facilities.” Contrary to the Commis- 
sion’s written opinion in the Lar Daly case that “use” is synonymous with public 
appearance, we believe that a line can—and should—be drawn between bona 
fide newscasts where a candidate's direct use of the facilities is not invelved, and 
programs—news or otherwise—where a candidate’s appearance, by length of 
time on a program or other methods of favoritism, amounts to a “use of facili- 
ties.’ But, on the other hand, we believe that the determination by the broad- 
easter of what is “a newsworthy event” should not be left entirely to his “good 
faith’, but should be subject to definition by the Commission. (In this con- 
nection we would like to incorporate in the record the text of letters which we 
wrote to the Commission on March 38 and June 8, 1959, concerning its Lar Daly 
ruling. ) 

“MARCH 3, 1959. 


“The Federal Communications Commission’s recent decision that Lar Daly 
was entitled to ‘equal time’ over Chicago stations WBBM-TV and WBKA-TV 
because they showed the Democratic and Republican mayoralty candidates in 
news telecasts has been studied by the American Civil Liberties Union. Although 
the Commission’s ruling has already been issued, we offer the following comment 
with the hope that our opinion will be considered when future policy on this 
issue is made. 

“As an organization devoted to the defense and extension of free speech, we 
are sympathetic with a liberal interpretation of section 315’s ‘equal time’ require- 
ment. We have always been concerned about efforts to limit this requirement, 
lest the views of minority parties and their candidates on radio-TV be shut 
off from the electorate. 

“We recognize that application of the ‘equal time’ principle is particularly 
difficult in news telecasts—especially in a time of an election—where the distinc- 
tion between an incumbent’s ‘official duties’ and direct political activity cannot 
be easily drawn. The Commission’s 1958 ruling in the Blondy case that section 
315 does not apply in a situation where ‘* * * the facts clearly showed that the 
candidate had in no way directly or indirectly initiated either filming or presenta- 
tion of the event, and that the broadcast was nothing more than a routine 
newscast by the station in the exercise of its judgment as to newsworthy events,’ 
does provide some guideline. 
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“We also are aware of the important first amendment questions raised in a 
station’s news department being free to exercise its judgment as to what the 
news is and how it should be covered. To deny or limit legitimate news to the 
public because of an uncertainty as to how it fits into the section 315 formula 
places freedom to inform the public under a severe strain. 

“This approach suggests a total exemption for newscasts under section 315, 
but the ACLU does not believe it wise to go that far. One might grant, in line 
with the Blondy ruling, that a candidate might not initiate the filming or 
presentation of a news event and that the event might be a routine newscast, and 
therefore rightly exempt from section 315. On the other hand, if this were a 
firm and inflexible basic policy, it is possible that some stations might too leni- 
ently interpret a candidate’s direct, partisan political activity as news and thus 
give him a disproportionate amount of time. Such bias could conceivably 
result if the station management desired the election of one candidate over 
another. 

“For this reason, difficult as it is, we believe that lines should be drawn in 
individual cases between a candidate’s official’s duties and his participation 
in partisan political events, even though such events might be news. Despite 
the fact that we are opposed to total and automatic exemption of newscasts from 
section 315, in the Lar Daly case we disagree with the majority decision that 
the particular two news clips showing Mayor Daley meeting Argentina President 
Frondizi at the airport and opening the March of Dimes campaign required that 
equal time be given to an opposing candidate. Even though these clips did give 
Mayor Daley more access to the voters, we believe the showing of the mayor 
at those two ceremonies are legitimately regarded as news events. 

“In addition to the policy argument advanced above, we urge that the Com- 
mission promptly issue a written statement supporting its findings in the 
Lar Daly case. We know that because of the deadline of the primary election, 
an immediate decision was necessary. However, the spirit of due process 
demands that a reasoned statement explaining the Commission’s decision now 
be made. How can the networks concerned consider a challenge to the Com- 
mission’s policy if they do not have the reasons for the decisions?” 


“JUNE 8, 1959. 


“This letter is written as a followup to our earlier communication of March 
8, 1959, in order to make a more explicit statement of the position of the American 
Civil Liberties Union on the question of whether newscasts on television and 
radio should be subject to the provisions of section 315 of the Federal Com- 
munications Act. 

“As a general principle, the ACLU believes that newscasts should not be 
subject to section 315. Accordingly, we would hope that the Commission might 
reconsider its ruling in the Lar Daly case, in which a candidate for mayor of 
Chicago was held to be entitled to equal time because two television stations 
had carried newscasts of the incumbent mayor (who was running for reelection) 
participating in public ceremonies as part of his official duties. Our earlier 
letter expressed disagreement with the ruling that views of the mayor welcoming 
Argentine President Frondizi and opening the March of Dimes campaign entitled 
a rival mayoralty candidate to equal time. We also respectfully requested that 
the Commission issue a reasoned statement setting forth its basis for reaching 
its decision in this case. 

“At the same time, our letter recognized the danger that a station—in the 
guise of newscasts—might heavily weight its campaign coverage in favor of one 
candidate for public office as against another. This danger is real, as we stated, 
and such a situation would be contrary to the Commission’s long-established 
requirements for balance and fairness in overall programing. Also, such a 
situation might legitimately bring section 315 into play. 

“The heart of th matter, it seems to us, is whether or not a given broadcast— 
no matter what the program format—constitutes ‘use’ of the station’s facilities 
by a particular candidate. If it does, the broadcast clearly comes under the 
provisions of section 315, which says that ‘if any licensee shall permit any person 
who is a legally qualified candidate for any public office to use a broadcasting 
station, he shall afford equal opportunities to all other such candidates for 
that office * * *.’ 

“Clearly, when a candidate appears as part of a newscast in connection with 
an event of public importance, or as part of a station’s legitimate and rightful— 
and properly balanced—news coverage of an interesting political campaign, it 
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would not ordinarily be a ‘use’ of the station by the candidate. If, on the other 
hand, a program which purports to be a news program consists almost entirely 
of a political speech by a candidate, then notwithstanding its being characterized 
as a newcast, it is really a ‘use’ of the station by the candidate and thus subject 
to section 315. 

“Summarizing our position, we would say that bona fide newscasts should 
not be subject to section 315 but should be governed by the requirements for 
overall balance in programing; but when any program, newscast or otherwise, 
leans so heavily to one candidate as to constitute in fact a ‘use’ of the station, 
then section 315 might legitimately be invoked by other candidates. We rec- 
ognize, as we said in our earlier letter, that these distinctions are not always 
clearcut or easy to draw in specific instances, but at least the principle should 
be clear. We earnestly hope that the Commission may see fit to bring its rulings 
into line with this principle.” 

Our next comment has to do with the cther bracketed portion of S. 1858, 
section 315(e)—*‘‘panel discussion, debate, or similar type program.” We ree- 
ognize that there is some resemblance between such broadcasts and newscasts, 
news documentaries or news commentaries strictly defined; but we believe that 
there is also a dissimilarity, which may cause such broadcasts to be more 
properly treated as outright speeches of a candidate are treated. So, we.urge 
that such broadcasts not be included in any exemption from the application of 
section 315—until a more thoroughly study can be made, particularly in the 
context of how outright speeches are to be treated. 

That brings us to the central question, posed by the bracketed portions of 
S. 1604 and the more or less corresponding provisions of 8S. 1858 (not quoted 
above): “If any licensee shall permit any person who is a legally qualified can- 
didate for any public office to use a broadcasting station, he shall afford equal 
opportunities to all other such candidates for that office in the use of such 
broadcasting station * * * [But] No obligation is hereby imposed upon any 
licensee to allow the use of its station by any such candidate.” (This is as 
provided at present.) It is out view that: (1) the requirement of fairness in 
overall programing does indeed need a special supplementary requirement in 
the case of political campaign broadcasting; (2) the provisions of section 315 
thereon, even unamended, have been of considerable value; (3) but there may 
well be a better solution of the problem; and (4) such a perhaps improved 
solution requires that a more thorough study be made, because Congress decides 
to follow either the course proposed by 8S. 1604 in reaffirming the present pro- 
visions or the course proposed by S. 1858 in amending them in one of several 
possible ways. (In this connection we would like to incorporate into the record 
the text of our press release of July 31, 1956, which is our most recent statement 
on the central question here considered. ) 

“JULY 27, 1956. 

“No change should be made in the present Federal Communications Commis- 
sion regulation requiring that equal radio-TV time be given to all qualified 
political candidates, the American Civil Liberties Union said today. 

“Patrick Murphy Malin, the union’s executive director, made public a state- 
ment approved by the ACLU board of directors asserting that while major 
problems had developed under the regulation, ‘on the whole, section 315 has 
made a major contribution to fairness on airwaves.’ Malin expressed the civil 
liberties group’s satisfaction that Congress had adjourned without revising the 
law. 

“The union’s statement opposed various proposals made in the recent con- 
gressional session that section 315 be amended to allow stations to give time 
to major political parties without giving equal time to smaller parties. It said 
such proposals would not come to grips with one major part of the problem: 
‘the economic difficulties in securing equal time for and promoting public con- 
troversy on the airwaves. Even if the proposals were adopted, the problem of 
financial disparity between the various political parties and what time they 
could afford would also still remain. And all smaller parties would be kept off 
the airwaves, a result which is contrary to the democratic and civil liberties 
eoncept of discusison for all.’ 

“In noting the contribution that section 315 has made to full discussion on 
the air, the ACLU statement said that its inclusion in the Communications Act 
has ‘emphasized the public service interest and responsibility of licensees during 
political campaigns, which has been reinforced by the FCC requirements that 
licensees fairly present all sides of controversies, and their overall programs. 
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“ ‘Section 315 has also made a contribution toward giving legally qualified 
smaller parties some time on the air at the National, State, and local levels, 
And it has achieved substantial equality of radio time for political parties, 
although the high cost of TV time and the varying financial strength of different 
political parties has resulted in the failure to achieve substantially equal tele- 
vision time.’ 

“Referring to the Columbia Broadcasting System’s suggestion, which formed 
the basis for proposed legislation, that the law be revised to permit the major 
party candidates to appear on its news and forum shows without charge and 
without having to give minority party candidates equal time, the ACLU said 
this is unnecessary. ‘Any radio or television station already has the right to 
place candidates on news programs, even if they exclude minority candidates, 
so long as it makes a balanced presentation of the controversy. Also, each 
CBS station would only have to allow on the air candidates legally qualified 
in the States to which it broadcasts, and most of the smaller parties are qualified 
in a very few States.’ 

“The ACLU statement said that under the CBS proposal the exclusion of 
smaller parties may be particularly unfortunate in local situations where these 
parties ‘rise phenomenally (for example, the Strom Thurmond States Rights 
Party in the South in 1948), or in local situations where the smaller party may 
play a major role in determining the ovtcome of an election.’ However, the 
ACLU admitted this concern might be theoretical as smaller parties now do 
not have much access to radio-TV time. 

“In discussing the CBS proposal, the ACLU also noted that under it all 
smaller parties would be excluded, even though there are differences between 
them, as for example, the Liberal Party in New York State and the Vegetarian 
Party. 

“While generally defending section 315, the ACLU’s statement said there are 
deficiencies which need to be corrected. It pointed to the fact that free time 
on radio-TV for political parties had all but disappeared. Economic loss suf- 
fered by stations that must give time to all parties was cited as the major 
reason. The statement also said that free time is not given for statewide and 
congressional races, and ‘in 1952 there was practically no free time given to 
primary or even municipal elections, a particularly serious failure in those 
States where the primary election inevitably determines the results of the later 
general election.’ 

“The problem of prime television time being preempted by commercial pro- 
grams and the difficulty of some candidates to pay the costs of such preempted 
time has been eased by the Republican and Democratic Parties drawing up their 
schedules in advance so that networks can now reserve prime time segments 
for the political campaigns. 

“This is a laudable advance, but does not resolve the entire problem, the 
ACLU said: ‘It will not resolve the problem of the political party which, in 
the middle of the campaign, must immediately answer a particular charge and 
needs immediate prime TV time to achieve its objective. There are also 
dangers, the ACLU continued, in having great blocks of prime time concentrated 
in advertising agencies whose business ties are identified with one political 

rty. 

“The ACLU statement cited various solutions proposed, in addition to the 
CBS recommendation, such as the idea that the Government control the price 
which radio and TV stations charge political candidates. This might remove 
some of the inequities facing groups with limited funds, but would raise the 
charge of ‘Government control’ of radio-TV, it said. Also presented were pro- 
posals to allow the stations, within the structure of the present law, to allocate 
different amounts of free time for parties of varying strength, granting such free 
time only if all parties agree to the allocation plan.” 

From the point of view of civil liberties, the only one about which we are 
organizationally competent to speak, the problem is to promote as much as 
possible the attainment of each of two purposes: (@) More access to broad- 
casting opportunities by candidates of the smaller political parties, and (0) 
more broadcasting discussion by candidates of the two major parties. And, 
with each of those purposes in mind, we recognize that ‘he present arrangement 
is made unsatisfactory by the coupling of an option with a requirement: (a) No 
licensee need allow the use of his station to any candidate; but (b) if the li- 
censee allows the use of his station to any candidate for any office, he must 
afford equal opportunities to all other legally qualified candidates for that office— 
however many they may be, of however many parties. Even when there is no 
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allowance of free time to any candidate, if there are many candidates the allow- 
ance of paid time to all who want it and can pay for it may often congest the 
station’s schedule so that it decides to exercise its option of not allowing such 
paid time to any candidate—thereby restricting both the access to the electorate 
by candidates of the smaller parties and the amount of discussion by candidates 
of the two major parties. 

The proposal embodied in S. 1858, sections 315 (a), (b), (g) (2), to limit the 
required allowance to a few candidates in the case of presidential or vice presi- 
dential elections and primaries (the Commission to determine their eligibility 
for such allowance), while retaining the requirement for all legally qualified 
candidates for any other public office, and retaining the option that a station 
need not allow any time to any candidate for any office, represents one com- 
promise attempt to solve the basic problem. But we are worried by such a 
solution, because it would in practice exclude from the required allowance all 
put the two major-party candidates in presidential and vice presidential elec- 
tions and all but a few candidates in primary contests therefor ; and because, on 
the other hand, it leaves things where they are in regard to campaigns for all 
other public offices, where local broadcasting may have even greater relative 
importance. 

Among other possible solutions which have been advanced (not yet fully 
analyzed by ourselves) is the elimination of the option, that a station need not 
allow either free or paid time to any candidate, to the extent of requiring a sta- 
tion to allow a certain minimum of free time to all legally qualified parties— 
parties, not candidates for each office—during a given general election (covering 
a larger or smaller number of Federal, State, or local offices) and to all legally 
qualified candidates during a given primary contest. Beyond that minimum 
of required free time, the regulations on equal opportunities for free and paid 
time might remain as they stand. 

But, at this stage, we urge that a more thorough study be made, before 
Congress decides either to reaffirm the present provisions, or to amend them in 
any way. Changes in the law would not only affect the radio-TV industry but 
would also have a sharp impact on our political party structure and our system 
of political campaigning. The issue should not be treated lightly, but should 
receive the most careful consideration through deep factfinding, perhaps 
through study by a presidential commission. 


U.S. SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
June 25, 1959. 
Hon. JOHN PASTORE, 
Chairman, Subcommittee on Communications, 
Senate Committee on Interstate and Foreign Commerce, 
Washington, D.C. 


Deak JoHN: I wish to express my strong support of proposals now pending 
before your subcommittee for the amendment of section 315 of the Communica- 
tions Act in order to relieve radio and television broadcasters from an obliga- 
tion imposed on them by the recent so-called Lar Daly ruling of the Federal 
Communications Commission. I am persuaded that the ruling of the Federal 
Communications Commission, which interpreted section 315 to apply to news 
film clips, was an extension of that section beyond the congressional intent, and 
would impose on broadcasters an utterly unreasonable burden by requiring them 
to furnish the free use of their facilities to every candidate for a public office 
even when they had done no more than to fulfill their obligation to present to the 
public a brief appearance of a candidate or public official under circumstances 
which were newsworthy. 

The necessary effect of this ruling of the Federal Communications Commis- 
sion, if it is allowed to stand, will be that, rather than to expose the public to an 
endless series of inconsequential appearances by candidates and thus lose their 
audiences, broadcasters will elect to refrain from exhibiting items of legitimate 
news interest. They will thus defeat one of the essential purposes of the Com- 
munications Act and of their own existence, and will be precluded from render- 
ing the kind of public service which the people of this country have the right 
to expect. 

I hope that your subcommittee and the full committee will take early and 
effective action to overturn the Lar Daly ruling, which the Commission felt was 
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required by the existing terms of the Communications Act and which the act 
should speedily be amended to correct. 
Sincerely, 
Jacos K. Javits. 


REPUBLICAN NATIONAL COMMITTEE, 
Washington, D.C., June 25, 1959. 
Hon. JoHN O. PASTORE, 
Chairman, Communications Subcommittee, 
Senate Committee on Interstate and Foreign Commerce, 
Washington, D.C. 

DEAR SENATOR: You invited my comments on bills proposing to revise section 
315 of the Federal Communications Act. 

Without endorsing any specific bill or amendment now before the Congress, 
I, nevertheless, want to be on record as favoring revision to relieve the broad- 
easting industry of the unfair burden which this section places upon it. The in- 
tent of section 315—to protect political candidates against partisan grants of 
time to their opponents by a station or network—should be preserved, but the 
letter of the law relaxed so that newscasts and special events, including conven- 
tions, would be exempt. I believe language along this line has been suggested 
by Commissioner Frederick W. Ford and several other FCC members. 

I am sending an identical letter to Representative Oren Harris, chairman of the 
Subcommittee on Communications and Power, House Committee on Interstate and 
Foreign Commerce. 

Sincerely, 
THRUSTON B. Morton. 


PROHIBITION NATIONAL COMMITTEE, 
Winona Lake, Ind., June 28, 1959. 
Hon. VANCE R. HARTKE, 
U.S. Senate Office Building, 
Washington, D.C. 


DEAR SENATOR HARTKE: Thank you for your speedy response to my recent letter 
concerning S. 1858. I have studied the various bills carefully and find no 
objectionable features in S. 1929, S. 1604, or S. 1585. However, in your bill, 
S. 1858 the qualifications set forth for those who are entitled to equal time are 
quite stringent. 

Perhaps you do not realize that not one minor party which ran candidates 
for President and Vice President in 1956 polled even 200,000 votes. Your bill 
would require a vote of about 2,400,000 or signatures in the amount of 600,000. 
Many States require no signature to qualify for the ballot and in Texas, Mon- 
tana, and other States only a State convention need be held to qualify. 

At the present time I know of no minor political party which can meet the 
requirements set forth in your bill. Thus, your bill, if I have read its pro- 
visions properly, would, in effect, rule out equal time for any and all minor 
political parties. This type of approach seems to throw the baby out with the 
bath water. 

As I stated before I do not see the need for tighter control so that men 
who are merely seeking publicity or trying to muddy the political waters will 
not take advantage of the equal time provisions. However, the Prohibition 
Party cannot, at present, meet the requirements set forth in your bill and we 
feel that after 90 years of service to our Nation by espousing reforms we 
deem desirable we are entitled to be classed in a different category than 
that in which Lar Daly would be placed. 

We received one half-hour of free time in the 1956 campaign and our 
candidates for President and Vice President used the time in a considerate, 
factual manner. We have the film of this telecast in our office and would 
be happy to send it to the subcommittee if it should desire to view it to 
get an idea of responsible minor party campaigning. 

In the interests of fair play and to guarantee that we will not be blacked out 
by this legislation I respectfully request that your bill be amended to permit 
us to receive equal time. A provision stating that parties which have been in 
continuous operation for 50 years or more would be exempt from the provisions 
or one which requires 50,000 to 75,000 votes rather than 2,400,000 would keep out 
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the Lar Dalys and Bishop Tomlinsons but still permit legitimate minor parties to 
yoice their opinions. 

I am addressing this letter to you rather than to Senator Pastore since you 
are the author of this legislation. 

If it would be of any value to your subcommittee for me to present our views 
in greater detail and in person I will gladly come to Washington to do so. 

Trusting that these thoughts will receive careful consideration, I am, 

Sincerely yours, 
Bart F.. Dopge, 
Ezvecutive Secretary. 


WASHINGTON, D.C., June 30, 1959. 
Re Record on proposed amendments to the Communications Act of 1924, and 
hearings on S. 1585, S. 1604, S. 1858, S. 1929, and the committee’s letter of 
June 25, 1959. 


‘Hon. JOHN O. PASTORE, 
Chairman, Subcommittee on Communications, 
New Senate Office Building, Washington, D.C. 

Deak Sir: The Constitution of the United States of America, article IV, sec- 
tion 2, paragraph 1, proclaimed: “The Citizens of each State shall be entitled 
to all Privileges and Immunities of Citizens in the several States” 

The hearings in behalf of amending the above referenced Communications Act 
were started very promptly, whereas the hearings pertaining to the right to 
yote or local self-government for the citizens of the District of Columbia are 
still withheld by the House District Committee, which is definite evidence sup- 
porting the intent of the present government to bypass or destroy the intent 
and purposes of our Constitution. 

Freedom of the press: TV, radio, newspapers, and or periodicals, etc., also 
earries with it obligations to present the facts, especially when they are pre- 
sented by a commentator or a news broadcaster to a third party, the voter, 
for his consideration and judgment. 

The so-called free press, even at the present time refuses to enlighten the 
people about the facts or incidents (my civil rights were violated, by being 
put in prison on February 24 to 28, 1959, inmate No. 121097, by Judge Kronheim, 
municipal court, criminal division, of the District of Columbia, the day before 
I planned to file for President, as per the enclosed press release) concerning a 
candidate, yet will go out of their way to eulogize a prospective candidate of 
the several political machines even if his election would tend to destroy this 
country. 

Equal time given in the recent senatorial primary campaign in Maryland 
brought the gratifying results that the voters in Baltimore destroyed both the 
political machines and their boss by electing an independent candidate. What 
have we, or are we preparing to create a dynasty, or a collusion? Whereby 
candidates are picked and/or supported by news broadcasters and commentators, 
controlled by special interests, racketeers, etc., to preserve the status of the 
present several political machines, or to provide a democratic proceeding 
whereby a candidate is protected so as to disseminate his principles and ideals 
to his peers, the voters, for their consideration and action. The public is entitled 
to know. 

The final result of not providing equal, uniform and an alike policy, enforced 
by law, would be evidence that the so-called free press, etc., was in collusion 
with one or the other political machines whose candidate could therefore be- 
come a target and marked for defeat by those who vote and who would be in a 
position to elect an individual and independent candidate regardless of ability 
or principles. 

If this committee was taking the more important and urgent matter of con- 
sidering impeachment proceedings against Eisenhower and Nixon, then you 
would be accomplishing something for the country, because contrary to their 
avowed statements to balance the budget, etc., petition for redress, enclosed 
herewith (brief for appellant and joint appendix, Haster v. Fisenhower, R-1, 
index 1) the public debt ceiling will now be raised to $295 billion, which they 
helped to make possible by their personal junkets, etc., and the continued waste 
and lack of proper management of the money, including that used for the mili- 
tary and the so-called subsidies for the production and nonproduction of the 
resources of this country. 
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(Brief for appellant and joint appendix, aster v. Kisenhower, 
R-1, index 1, is on file in the official files of the committee. ) 


Enclosed also is a clear example of the use of space in the average daily 
newspaper, compare the news value of (@) Summer Comes Dancing In * * *, 
about two-thirds of the-page for photo and note, 102 square inches, the Sunday 
Star, May 31, 1959, page F-2, and the news item (b) EHaster Files Again, one 
column, 1 inch including title, 1.75 square inches, bottom of a page, approximately 
65 to 1, Baltimore Sun announcing the filing of a Baltimore citizen for President, 
in the Maryland primary. Although the press is entitled to freedom, the entire 
newspaper is supported by the public and without the production and consump- 
tion of merchandise advertised in the newspapers, TV, radio, and periodicals, 
there would be no such medium. 


_ (Nore.—The above items referred to in Mr, Easter’s statement are 
in the official files of the committee.) 


Therefore, to abide by the intent and purposes of the Constitution of the 
United States, etc., I hereby propose for the consideration of your committee 
and the Congress and Senate, the following: A prospective candidate, after hay- 
ing filed and been certified by his respective State as a legally acknowledged 
candidate for the office which the candidate seeks, if the office is of a national 
scope, the State concerned will thereupon notify a Federal communications com- 
mittee or agency, for their records, and for transmission to all the other and 
several States, to be given the same, equal, uniform, and alike political news 
coverage, air or press, of any and or all other candidates absolutely, including 
this candidate. 

Very truly yours, 
ANDREW J. EASTER, 
Certified Candidate for the Democratic Nomination for President of the 
United States, May 1960, Maryland primary. 


STATEMENT OF NORMAN THOMAS, NEW York, N.Y. 


Under date of June 30, 1959, the American Civil Liberties Union sent you a 
statement on bills to amend section 315 of the Communications Act of 1934. 
With the position taken in that statement I should agree as far as it goes but 
contemplation of that statement and reflection on my long experience as a candi- 
date of a minority party for various offices, six times for the Presidency, lead me 
again to reiterate my belief that there is no fair solution of the problem of the 
use of television and radio time by political candidates except on the principle 
which I have long advocated. 

That principle is that radio and television companies, as part of the price 
they owe the public for permission to use channels necessarily limited in number, 
should be compelled by law to give X hours of good listening time to discussion 
of public issues, a considerable part of which should be given during election 
campaigns to candidates. The use of supplementary time during campaigns 
at the expense of the candidate or his party should be strictly limited, if not 
forbidden altogether. The period of campaigning in which free time should be 
made legally available should be limited to 5 or 6 weeks immediately preceding 
the election. Additional time over and beyond an equitable share of free time 
might be sold outside of this period on a basis of equality of price to individuals 
and parties. 

Free time should be rationed in each State to all parties legally on the ballot 
of those States, perhaps in proportion to the number of offices for which can- 
didates are presented. Many minor parties do not nominate for anything like all 
offices. The same principle should govern rationing of free time to parties for 
discussion of issues (not campaigning) during the many weeks of the year 
outside the campaign period. The primary responsibility for equitable rationing 
of free time should be on the broadcasting companies with right of appeal to 
the Federal Communications Commission or its designated agents. 

Looking back on my own campaigns I should say that in general I was fairly 
treated, but the situation has grown worse. In 1956, for instance, the expendi- 
ture for television and radio time were preposterously high. The companies, to 
protect themselves from the insatiable demands of the major parties, charged 
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a very high price. Minority parties were banned except that they got sudden 
gifts of time at the very end of the campaign by a misunderstanding of the equal- 
time rule. The law of diminishing returns in public interest certainly operated. 
I am convinced that fewer speeches in a shorter period of campaigning would be 
more effective. The provision that I seek would of itself do something to reduce 
the growing cost of campaigning, a cost not matched by any value in political 


education. Note, for example, how much larger a proportion of British citizens 
vote under their system. 


San Dieco, CauirF., June 19, 1959. 
CHAIRMAN, 


CoMMERCE COMMITTEE, 
U.S. Senate, Washington, D.C. 


Deak Sir: The news story I read did not name the chairman of your sub- 
committee considering a new bill concerning equal political time for newscasts, 
so I am writing to you. 

I am of the opinion there should be equal time on newscasts for all political 
candidates, else how can the ideas of the more obscure candidates reach the 
public? 

The public should not be forced to make a choice between a possible tweedledee 
and tweedledum of the so-called major parties. 

The obscure candidates get short shrift in newspapers and magazines, but when 
it comes to the airlanes, which are the property of all the people, one candidate 
deserves aS much time as another, if we are to persist in calling this country a 
democracy. 

I have been a member, and a somewhat prominent member, of one of the major 
parties all my voting life, and have known and worked for many of the major 
political figures of our time. But I maintain, in all fairness, that all candidates, 
party members or not, should get equal radio and television time in newscasts 
and other programs. 

Sincerely yours, 


JOHN J. MOTLEY. 


STATEMENT OF JOHN R. HOLDEN, LEGISLATIVE DirEcToR, AMVETS 


AMVETS heartily endorse legislation which will correct the danger to the 
rights of American citizens raised by the recent Lar Daly decision of the FCC. 

As an organization devoted to public service we feel that we actually have 
more at stake in this matter than any broadcaster or any network. As citizens, 
we own the radio frequencies. The law requires that these frequencies be used 
in the public interest—and I interpret that to mean the broad public interest— 
not for the purpose of promoting the personal political interest of every con- 
ceivable type of person who claims to be a candidate for office. 

We are not concerned with the technicalities or legal ramifications involved 
in this matter. We seek principally to protect our interest—and that interest 
lies in insuring to us the right to have radio and television used to keep us fully 
informed of the activities of major candidates for public office—of news events 
in which such candidates may have a part—of conventions, special programs, 
panels, debates, or any other programs of this nature without have inflicted upon 
us anyone who thinks he might get his relatives to vote for him for public office. 

It would appear to me that the broadcasters and the networks would have an 
easy time of it if nothing is done to overturn the FCC decision. All they can 
and should do would be to sit back, curtail their news coverage—including the 
expensive conventions—and ignore the entire situation. However, I think they 
deserve great credit for fighting to have the Lar Daly decision overturned. I 
think this demonstrates again that broadcasters, like most of us, are essentially 
fair minded, perhaps more fair minded than some of us, due to the fact that they 
have this committee and the FCC regularly examining their activities. I am 
convinced that by and large these people would do a fair job of reporting politi- 
eal news, even if there were no law upon the subject, since sometimes a law tends 
to set down a minimum course of conduct and everyone feels they have met 
their obligation if they have done that minimum. Be that as it may, I am hope- 
ful and confident that this committee and the Congress will take prompt steps 
to protect the public interest by clarifying the law. 
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We have no preference between the various bills which have been offered upon 
this subject. We do not have the expert and specialized legal knowledge to make 
that choice. We only request that legislation promptly be passed to protect 
the rights of the public and to insure to us the fullest possible coverage of news 
and political matters by radio and television. 

This is essential so that I and my family may know the facts about candidates 
for office, so that I and my children may share great news events—political con- 
ventions, hearings, and even parades wherein candidates appear. 

AMVETS and other organizations each year have banquets, dinners, and con- 
ventions where we haye guest speakers such as Governors, mayors, Senators, 
and Congressmen who are also candidates for office. Often their remarks are 
newsworthy. If these events were to be blacked out under the Lar Daly ruling, 
we would consider it extremely unfair. 

We therefore most earnestly request that you take immediate steps to remedy 
this situation. 

RESOLUTION No. 7 


Whereas an officeseeker last year announced himself a candidate for both 
the Republican and Democratic nomination for the office of mayor of Chicago; 
and 

Whereas two men prominent in Chicago local news, namely, the mayor of 
Chicago and an ex-Congressman, were the major candidates of the Democratic 
and Republican Parties; and 

Whereas during the course of its daily news coverage station WBBM-TV 
exercised its news judgment by including significant news of the mayoralty 
campaign, including the mayor and the Congressman filing nomination papers, 
as well as the mayor greeting the President of Argentina and opening the 
March of Dimes campaign ; and 

Whereas the said officeseeker complained to the Federal Communications 
Commission about his being excluded from having equal time on a news show; 
and 

Whereas the FCC on February 19, 1959, ruled in a most crippling decision 
that this news coverage must be matched by allotting equal time to the said 
candidate on a regular news broadcast ; and 

Whereas this ruling will have the immediate effect on news broadcasting of 
abridging the public freedom to see and hear news of major political candidates; 
and 

Whereas this decision makes it impossible for broadcasters to report any 
political campaigns from a news viewpoint; and 

Whereas this ruling would prohibit radio and TV from bringing some of 
the great moments of history to the American public; and 

Whereas the President of the United States has described this situation as 
“ridiculous” ; and 

Whereas legislation to remedy this situation has been introduced in both 
Houses of Congress by Senators Allot and Thurmond and Congressman Cun- 
ningham ; and 

Whereas no hearings have as yet been announced upon this proposed legis- 
lation: Now, therefore, be it 

Resolved, That AMVETS hereby requests that the Senate and House Com- 
mittees on Interstate and Foreign Commerce to immediately call hearings upon 
this legislation so vital to the public interest, report the bills favorably forthwith, 
and urge the Congress to speedily enact such legislation before irretrievable 
damage is done to the political fabric of American society. 


ASHEVILLE, N.C., June 25, 1959. 
SENATE COMMUNICATIONS SUBCOMMITTEE, 
Senate Office Building, Washington, D.C. 


GENTLEMEN: Please include our voices to those esteemed colleagues protest- 
ing the unrealistic ramifications of the FCC so-called equal-time standards. 
To professional newsmen of all media this ruling at best is an insult to the 
intellignce of a Nation whose heritages include rights of free speech and 
thought. We earnestly encourage the committee to work toward the removal 
of this intellectual and professional handcuffing of editorial prerogative. 

Cordially, 


WLOS TELEVISION, 
Leo WILLetTTEe, News Director, 
Asheville-Greenville-Spartanburg. 
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INDIANAPOLIS, INb., June 25, 1959. 
Senator WARREN MAGNUSON, 
Chairman, Interstate Commerce Committee, 
New Senate Office Building, Washington, D.C.: 


Here at WTTV, channel 4, Indianapolis, we have learned how to live with 
the FCC equality ruling. The mayor here is running for reelection; every time 
he deserves criticism, I blast him. Thus far his opponent has not asked for 
equal treatment. 

FRANK EDWARDS, 
News Director, WTTV. 


Far Rockaway, N.Y., June 27, 1959. 
COMMUNICATIONS SUBCOMMITTEE, 


Senate Interstate and Foreign Commerce Committee, 
Washington, D.C.: 

The undersigned most vigorously protests any change in the Federal Com- 
munications Act, section 315(a). 

I consider it a crime against humanity and specifically against the American 
who despite the efforts of the vested interests to contaminate his thinking, is 
doing his best to uphold the convictions of Tom Paine, Thomas Jefferson, Abe 
Lincoln and many literary lights of the past. If the intended amendment of 
section 315(a) succeeds, it would be another step in the enslavement of the 
mind, thus deprived of its own choice in the election of a just government. 

Respectfully, 


CHARLES JAMEN, 


STATEMENT ON EQuAL TIME ON RADIO AND TELEVISION 


Gentlemen, you are now considering Senate bills relative to equal time for 
political broadcasting. The Constitution of the United States does not provide 
for equal time or equal opportunities for candidates for political office but it 
does so provide for equal opportunities for religious faiths and denominations. 
The American way of life does concern itself with equal opportunities for all the 
people which would sanction equal time for political candidates as well as equal 
time by opportunities for religious groups on radio and television time pro- 
graming. 

The voice of Greek orthodoxy in America, joined by the Greek American 
Progressive Association and the religious committee of the Pan Arcadian Fed- 
eration of America urges you to amend existing bills before you to include equal 
free time on radio and television for the eastern (Greek) orthodox church 
groups, Roman Catholic, Protestant, Jewish, and such other religious faiths in 
the United States so that no religious faith will be denied the equal privileges 
guaranteed by the Constitution. 

Under present procedures the radio and television networks and stations make 
available free time to Roman Catholic faith, Jewish faith, and the Eastern 
Orthodox and Protestant faiths are lumped together and parceled out in any 
manner agreed upon by the National Council of Churches. This procedure is 
unfair since Eastern Orthodoxy is a separate and distinct faith from Protestant- 
ism and both the Eastern Orthodox churches and the Protestant churches should 
be afforded the same equal free privileges granted to the Catholic churches and 
the Jewish synagogues. The Eastern Orthodox churches joined an ecumenical 
movement of the National Council of Churches but did not give up its religious 
faith identity any more than the United States gave up its rights when we joined 
the United Nations or the Catholics and Jews gave up their religious identity 
when they joined the National Council of Christians and Jews. 

The radio and television networks and stations have been wrongfully omit- 
ting Eastern Orthodoxy when its newscasts and religious reporting refer only 
to Catholics, Protestants, and Jews in referring to major religious faiths, when 
it is common knowledge that 26 States have passed laws or resolutions recog- 
nizing Eastern Orthodoxy as a major faith; the Veterans’ Administration and 
the Armed Forces have also recognized Orthodoxy as a fourth major faith 
in identifying the servicemen and in the appointment of chaplains. 

Dr. 8. Franklin Mack, director of broadcasting for Council of Churches stated 
in an interview: “NBC and CBS aren’t interested in dealing with one com- 
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munion; they’re trying to deal with Jews and Catholics and Protestants. As a 
result denominational identity is being dropped from many national radio and 
TV programs, and a National Protestant approach is developing.” Gentlemen, 
this may please the Methodists, Baptists, Episcopalians and others of Prot- 
estant faith but we Eastern Greek Orthodox certainly do not wish to lose our 
faith and our identity through radio and television brainwashing or “brain 
televiewing.” We have letters from NBC, CBS, and ABC officials who tell us 
we must deal through the Council of Churches broadcasting commission. In 
effect they are telling the 7 million Orthodox in this country that we must iden- 
tify ourselves as Protestants if we want equal free time that is allotted to the 
Council of Churches even though it will cause us to lose our identity and status 
and a major faith that we fought so valiantly to gain after 50 years of “sweat 
and blood.” It is bad enough when the “giant monopolies” run industry but 
when it enters the field of telling religious faiths what to do, Government better 
watch out, for it will be next. 

The Eastern Orthodox faith enjoys its relations with the Protestant faith as 
members of the National Council of Churches. It is well known that Orthodoxy 
does not participate with the Council of Churches on all of its projects for 
various reasons. We Orthodox state that in the field of free radio and TV time 
and in religious reference, Eastern Greek Orthodoxy should be given the same 
privileges as given to Catholics, Protestants, and Jews without any reference to 
their membership of the Council of Churches for reasons referred to earlier. 
Otherwise our constant complaint to the radio-TV people and to the American 
Society of Newspaper Editors and the press generally that the daily mention- 
ing of Catholic, Protestant, and Jew without referring to Greek Orthodoxy will 
eause the Greek Orthodox in America to be forgotten as a major faith as pre- 
dicted by the above quote from Dr. Mack who stated that a National Protestant 
approach is developing. I am sure that Methodists, Baptists, Episcopalians, 
Presbyterians, Church of Christ, and the many other Protestant denominations 
will resent such a conclusion as much as Hastern Greek Orthodox does. 

The Federal Communications Commission states that it has no authority now 
to require that radio and TV stations and networks distribute free time equally. 
But Congress can pass a law authorizing and directing stations licensed by FCC 
to grant equally free time to all faiths that ask for it if the networks and 
stations permit free time to any one or more religious faiths. That is what 
Congress did when it passed the equal time for political broadcasting. It re- 
quired that if a station gave time to one political candidate it must give equal 
time for his opponents. 

There are many letters and telegrams to public officials, the press, religious 
leaders, and others and their replies could be exhibited but it would make the 
record too cumbersome, but they do document the statements made herein. 

In closing, we urge your committee and subcommittee to either amend the 
bills before you or amend the existing Communications Act to afford the relief 
to the Eastern Orthodox churches as stated fully above. 

Respectfully yours, 
THE VoIceE OF GREEK ORTHODOXY IN AMERICA, 
By La Joy CHuMBrRIs, Acting Secretary. 








